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HARVARD 
LAW REVIEW 


VoL. VII. APRIL 25, 1893. No. 14. 


ALTERATION OF NEGOTIABLE INSTRU- 
MENTS. 


[The following examination of this subject is part of a chapter of a work on 
“ Bills and Notes,” for the Students’ Series, by MELVILLE M. BIGELOW, Esq. 
Only the more important of the cases are cited. ] 


NOTHER case of want of contract arises where there has 
been a material unauthorized alteration of the instrument 
to which the defendant gave his signature. The authorities in 
general declare that to alter the terms, written or printed, of a 
negotiable note, bill, or check, after the defendant’s signature was 
written to it, is to destroy its validity against him, even in the 
hands of a dona fidz holder for value. The reason is plain. The 
altered instrument is not the one he signed ; and the identity of 
the one signed has been destroyed.! 


A material alteration within the meaning of the rule stated may 
be defined thus: Any alteration (1) changing the legal effect of 
the instrument ; (2) made with such intent, or being a final act ; 
(3) without consent; (4) by a party to it, or by one in lawful 
possession of it, — is a material alteration. The divisions of the 
definition, as here given, will serve as basis of an analysis of the 
subject. 


1 Wade v. Withington, 1 Allen, 561; Draper v. Ward, 112 Mass. 315; Aldrich v. 
Smith, 37 Mich. 468. 
I 
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First, then, of alterations “ changing the legal effect of the instru- 
ment.” It was at one time considered, and it is still occasionally 
intimated, that a fraudulent alteration, material or not, would 
destroy the instrument, because perhaps of the wrongful intent ;? 
but that doctrine has been generally abandoned. An immaterial 
alteration, then, cannot, by the current of authority, have the 
effect to prevent recovery upon the paper. For example: The 
plaintiff is holder for value, and the defendant maker of a pro- 
missory note sued upon, which does not state any time of payment. 
The plaintiff afterwards writes in the words “on demand,” with- 
out the defendant’s consent, and with fraudulent intent. The 
plaintiff is entitled to recover, notwithstanding the alteration, 
the note being originally payable on demand in legal effect.? 
Again: The plaintiff is holder for value of an instrument made 
by the defendant, promising to pay a certain sum of money, upon 
a condition expressed therein, to a person named. The payee 
afterwards writes in the words “or bearer,” without the defend- 
ant’s consent. The defendant’s liability remains unchanged ; the 
contract, being incapable of negotiability as it was executed, could 
not be made negotiable by adding the words in question.’ 

A like case would be made where, after a change of law not 
governing the instrument in question, an alteration in it is made, 
expressing no more than what was embraced in the law by which 
the instrument was governed. Another case of the kind would 
arise where an alteration was made conforming to the true intention 
of the parties, correcting a mistake in the writing. So to add the 
words “ with grace” to paper entitled by law to grace, or “without 
grace” to paper not entitled to grace ; and so to add the legal rate 
of interest, as at “six per cent,” after the words “with interest :” 
such additions are immaterial ; they have no effect upon the validity 
of the instrument. In such cases it makes no difference whether 


1 Pigot’s Case, 11 Coke, 27 a, 2d resolution. The word “fraudulent ” is not there 
used ; the language is, “if the obligee himself alters the deed, . . . although it is in 
words not material, yet the deed is void.” No doubt “fraudulent ” must be under- 
stood. 

2 Aldons v. Cornwell, L. R. 3 Q. B. §73, overruling Pigot’s Case, 2d resolution. 
See Goodenow v. Curtis, 33 Mich. 505; Curtis v. Goodenow, 24 Mich. 18. But see 
Bridges v. Winters, 42 Miss. 135. 

8 Goodenow v. Curtis, and Curtis v. Goodenow, supra. 

* Bridges v. Winters, 42 Miss. 135. 

5 McRaven v. Crisler, 53 Miss. 542; Clute v. Small, 17 Wend. 238; Hervey v. Har- 
vey, 15 Maine, 357. But see Miller v. Gilleland, 19 Penn. St. 119, by a divided court. 
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the defendant has consented to the alteration or not; and so of all 
other cases in which the alteration is immaterial. 

It would be difficult to show what alterations are such as to 
change the legal effect of the instrument in any other way than by 
specific cases. And then, too, it should be remembered that we 
are dealing with but part of the definition, and that all the other 
parts of it must also be met to make a material alteration. In 
other words, though in a particular case the alteration appears to 
change the legal effect of the instrument, it may appear that it was 
not “made with such intent, or being a final act,” or one of the 
other facts may be wanting to make it material. 

The following are some of the cases in which the alteration 
changes, or appears to change, the legal effect of the instrument : 
An alteration of the date of the instrument ;! changing “I pro- 
mise” to “ We promise,” for such change would convert a several, 
or a joint and several, into a joint promise ;? the addition of an 
interest clause to an instrument completed without it,® as, for 
example, “to bear legal interest,” * or “interest payable annually,” 
or “semi-annually,” “quarterly,” or otherwise ;° striking out the 
words “after maturity” where interest is made so payable ;°® 
changing the name of the payee ;’ changing “to the order of A” 
to “to A or bearer ;” § adding the words “payable at the Bank of 
S.,” ® though it seems that an acceptor may make a bill payable at 
no designated place payable at any particular place he will within 
the town in which by law it is payable; adding another name to 
that of the maker of a note, “ though the case appears to be differ- 


1 Vance v. Lowther, 1 Ex. D. 176; Wood v. Steele, 6 Wall. 80; Britton v. Dierker, 
46 Mo. 591; Emmons v. Meeker, 55 Ind. 321; Kennedy v. Lancaster Bank, 18 Penn. 
St. 347. 

2 Humphreys v. Gwillow, 13 N. H. 385. 

8 Holmes v. Trumper, 22 Mich. 427; Glover v. Robbins, 49 Ala. 219. As to filling 
blanks in such cases, see infra. 

# Lochnane v. Emmerson, 11 Bush, 69. 

5 Marsh v. Griffin, 42 Iowa, 403; Blakey v. Johnson, 13 Bush, 197; Lamar ~. 
Brown, 56 Ala. 157. 

6 Brooks v. Allen, 62 Ind. 4o1. 

7 Stoddard v. Penniman, 108 Mass. 366; s. Cc. 113 Mass. 386. 

8 Union Bank v. Roberts, 45 Wis. 573. 

® Southwark Bank v. Gross, 35 Penn. St. 80; Nazro v. Fuller, 24 Wend. 374; 
Whitesides v. Northern Bank, 10 Bush, 501; Burchfield v. Moore, 3 El. & B. 683. 

10 Troy Bank v. Lauman, 19 N. Y. 477. See Todd v. Bank of Kentucky, 3 Bush, 
626; Whitesides v. Northern Bank, supra ; of the right of an accommodation acceptor 
of a bill payable generally to designate a particular place of payment. 

11 Hamilton v. Hooper, 46 Iowa, 515; Lunt v. Silver, 5 Mo. App. 186; Haskell v. 
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ent where another surety is added, before delivery, to a note or 
bill already executed by a surety ;! adding an attestation clause, 
for that produces a possible and probable change in the evidence 
of execution, proof of the signature of the attesting witness prov- 
ing the execution? 


“Made with such intent, or being a final act.” — It may be that 
the alteration was the result of an accident, as where the intention 
was to make the change in another instrument ; or it may be due 
to mistake in regard to the terms of agreement, or in computation 
of amount, or in some other particular. When that is the case, it 
seems that the identity of the instrument is not destroyed. If the 
new words have been added merely, they may in principle be 
struck out by the one who added them on discovering the facts ; 
or if they are written over an erasure of the original words, and 
the original words cannot well be restored, they may stand, and 
the explanation given at the trial.® 

The right to make such correction appears to be limited to the 
person who made the change, including possibly his agents and 
personal representatives. After the paper had passed from his 
hands it is too late, for his indorsee will have taken the paper as 
altered, and the only right he can have is upon the altered paper. 
He did not take it as it stood originally, and hence cannot restore 
it to its original form, even where that would be physically practi- 
cable. The alteration has been allowed to stand by the party who 
made it, and so has permanently changed the paper ; it has become 
“a final act.” Nor would it make any difference, it seems, that the 
party who made the alteration did not discover his mistake until 
after he had transferred the instrument ; after transferring it his 
rights over it are gone. 

The difference between material alterations made by mistake, 
and alterations made with intent to change the legal effect of the 
instrument, is plain: in the case of mistake, the object of the act 
is to restore the writing to the terms agreed upon ; in the case of 


Champion, 30 Mo. 136; Crandall v. First Nat. Bank, 61 Ind. 349; Wallace v. Jewell, 
21 Ohio St. 163; Gardner v. Walsh, 5 El. & B. 83. 

1 Crandall v. First. Nat. Bank, supra ; Keith v. Goodwin, 31 Vt. 268, distinguishing 
Gardner v. Walsh, supra, and like cases, on the ground that the addition was made 
after the instrument had been delivered. 

2 Adams v. Frye, 3 Met. 103. 
8 Compare Horst v. Wagner, 43 Iowa, 373; Krause v. Meyer, 32 Iowa, 566. 
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intelligent intention to change, the object is to destroy the writing 
as evidence of the terms actually agreed upon. That will serve 
to explain some of the apparent contradictions of the authorities. 
Thus, it is laid down that a material alteration by a party will 
destroy the instrument whether it was fraudulent or not; and it 
is also laid down that a material alteration will mot destroy the 
instrument if it was not fraudulent.? Both statements are true. 
The case usually presented is one in which the alteration was 
suffered to remain, and the paper passed as altered to the plaintiff. 
The alteration is final, and authority conforms to principle, that 
the plaintiff, though a dona fide holder, cannot maintain an action 
in such a case against any of the non-consenting parties who 
signed the paper as it stood before the alteration. For example: 
The plaintiff is payee for value of what purports to be a promissory 
note signed by the defendants. The instrument originally read, 
“For value received / promise to pay,” etc., “with interest,” and 
so was signed by two persons, the defendants. The note thus 
executed was for the benefit of the first signer, who afterwards 
changes the word “I” to “we,” and adds after the word “ inter- 
est” the words “at twelve per cent,” without the other defendant’s 
knowledge, supposing himself to have the right to do so; the rate 
of interest not having been agreed upon when the note was exe- 
cuted, but being afterwards fixed between the first defendant and 
the plaintiff as inserted. Then the instrument so altered is deliv- 
ered to the plaintiff. The plaintiff is not entitled to recover against 
- the second defendant, either upon the instrument in its altered or 
in its original form, though the alteration was not fraudulent.® 
Hence the first of the two apparently contradictory propositions 
is true. But the party having made an innocent mistake in mak- 
ing the alteration may, while the instrument is still in his own 
hands, discover his mistake and desire to correct it, restoring the 
instrument to its original state. The alteration not having become 
final, that may be done, or the case may be treated as if it had 
been done, or as if no alteration had been made, if actual restora- 
tion is impracticable. Hence the second of the two propositions 
also is correct. This explanation may not indeed align with some 
of the authorities, for the second proposition has misled the courts 
in some cases, causing them to hold in general that material alter- 


1 Draper v. Ward, supra. 8 Draper v. Ward, supra. 
® Kountz v. Kennedy, 63 Penn. St. 187. 
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ations which are not fraudulent are not fatal to the instrument ; but 
the explanation, it is believed, shows a sound distinction.! 

The general rule, then, may be expanded and stated thus: If 
the bill, note, or check be altered in a material particular, either 
by fraud or by an innocent mistake not corrected while the paper 
is in the hands of the party who made the alteration, it will be 
destroyed towards all non-consenting parties, and that, too, whether 
the alteration was made by the party claiming under it, or by any 
other party to it. And no action can be maintained against non- 
consenting parties, either upon the altered instrument or upon the 
instrument as it stood before alteration, even by a dona fide holder 
for value.2_ The fact that the instrument may have been restored 
to its original form (after having been passed with the alteration) 
makes no difference.* Nor is the alteration to be deemed imma- 
terial by reason of the fact that it is favorable to the defendant,* 
for still its legal effect is changed, and the identity of the contract 
signed is destroyed.® 


“ Without Consent.” — Consenting parties cannot set up an alter- 
ation ; and, among others, all who have signed the contract after the 
alteration are consenting parties, with one exception, to be stated 
presently. Thus, if an alteration in the date of a bill of exchange 
was made with the consent of the acceptor, or if he subsequently 
assented to it, he will be bound; and so will all other parties to it 
becoming such after the alteration, while the prior non-consenting 
parties may repudiate the instrument.® 

The exception referred to arises in the acceptance of a bill of 
exchange. A bill may have been altered after it left the drawer’s 


1 The Pennsylvania courts permit recovery by a Jona fide holder for value to the 
amount of the instrument as originally executed, when the sum has been raised in such 
a way as not to excite the suspicion of a man in ordinary business. Worrall v. Gheen, 
39 Penn. St. 388; Garrard v. Haddan, 67 Penn. St. 82; Phelan v. Moss, Id. 59. See 
also Brown v. Reed, 79 Penn. St. 370; Neff v. Horner, 63 Penn. St. 327. That is 
very well if the alteration was not fraudulent or otherwise final; but the Pennsylvania 
cases do not make the distinction. 

2 See, besides the cases supra, Smith v. Mace, 44 N. H. 553; Holmes v. Trumper, 
22 Mich. 427; Greenfield Bank v. Stowell, 123 Mass. 196; Citizens’ Bank v. Rich- 
mond, 121 Mass. 110; Woolfolk v. Bank of America, 10 Bush, 504, 517; Morehead 
v. Parkersburg Bank, 5 W. Va. 74; Burchfield v. Moore, 3 El. & B. 683. 

8 Citizens’ Bank v. Richmond, supra. 

* Humphreys v. Gwillow, 13 N. H. 385, 387. 

6 Id.; Draper v. Ward, 1 Allen, 561; Chism v. Toomer, 27 Ark. 108. 

6 Paton v. Winter, 1 Taunt. 420; Tarleton v. Shingler, 7 C. B. 812. 
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hands and before acceptance; in such a case, though the acceptor 
‘appears to have accepted the bill in its altered form, he has not 
done so in law, —he has presumably intended to accept the bill 
which the drawer drew. If he accepted the bill without notice of 
the alteration, and without negligence, he is not bound by his act. 
For example: The defendants being dona fide holders for value 
of a bill of exchange drawn upon the plaintiffs, the bill is presented 
to the plaintiffs for acceptance, and accepted, an alteration of the 
sum payable, of the date, and of the payee’s name, having been 
made in it after it passed from the drawer’s hands and before 
acceptance. The acceptance was without notice of the alteration, 
and without negligence. Afterwards the plaintiffs pay the bill, and 
then, on discovering the alteration, bring the present suit to recover 
back the sum paid. They are entitled to recover.! 

The reason is plain. The drawee of a bill of exchange accepts, 
if he does accept, on the ground that payment by him gives him 
the right to charge the amount to the drawer as payment made 
upon the drawer’s order ;? he would not accept, except upon that 
footing, or the undertaking of some one else to protect him. But 
_where the bill is altered after it has left the drawer’s hands, the 
acceptor cannot on payment make such charge; the drawer has 
not directed him to pay the altered bill. Acceptance then is not 
an admission of the genuineness of the contents of the bill so as 
to work an estoppel against him in favor of a dona fide holder for 
value. 

If, however, the drawer himself has altered the bill, or consented 
to the alteration of it, after drawing it, the case will be different, 
for he will then have directed the drawee to accept and pay the 
bill as altered. That distinction must be taken as the explanation 
of one or two cases, which at first may seem to hold broadly, that 
acceptance of an altered bill makes the acceptor liable upon the 
bill as altered. For example: The plaintiff is payee of a bill of 
exchange accepted by the defendant and now sued upon. The bill 
as originally drawn was payable three days after date, and in that 
condition was indorsed by the payee for the accommodation of the 
drawer, who now changes the word “three” to “thirty,” and passes 


1 Compare Bank of Commerce v. Union Bank, 3 Comst. 230, bill paid at sight. 
See Clews v. Bank of New York, 89 N. Y. 418. Acceptance is an admission of the 
drawer’s hand (as will be seen later), but not of the rest of the writing. Id. 

2 Compare the language of the court in Hortsman v. Henshaw, 11 How. 177. 
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the bill to A. The fact is afterwards discovered, and an arrange- 
ment made by which the bill is returned by A to the plaintiff ; then 
it is accepted by the defendant without knowledge or notice of the 
alteration. The defendant is liable. 


“ By a party to it, or by one in lawful possession of it.” — An 
alteration made by a stranger has no effect upon the validity of the 
instrument if it is possible to show what its language was before 
the act; the alteration must be made by a party, or by one in lawful 
possession, —all others are strangers, — in order to destroy the 
instrument.2, By a “party” is meant any one who has placed 
his signature to it, or has been owner of or interested in the 
instrument; by “one in lawful possession,’ any one to whom 
the owner or other person interested in the instrument has 
intrusted it.® 

If the blank has been wrongfully filled by one who has been 
intrusted with the instrument, with power to fill the blank or not 
in a certain contingency, the act will not constitute a material 
alteration, though the paper was delivered as complete. The case 
is one of agency, and the party whose confidence has been betrayed 
—that is, the principal—will be bound in favor of a bona fide 
holder for value.t That assumes, however, that no alteration of 
the written or printed language is made,® unless the facts indicate 
an authority to alter.® 

The mere fact that one who has been acting as authorized agent 
of the defendant made the alteration, will not bind the supposed 
principal, for agency confers no authority to commit a crime.’ No 
relation of agency exists between co-signers, as such, of an instru- 
ment ; and hence an alteration made by one co-maker of a promis- 
sory note without the consent of others, though before delivery, 


1 Ward v. Allen, 2 Met. 53. There were other complicating facts in this case, but 
they have no bearing upon the point now under consideration. The first headnote of 
the case is too broad. In Langton v. Lazarus, 5 Mees. & W. 629, also, the alteration 
was made by the drawer. That must be understood as the essential fact in reference 
to the acceptor’s liability. 

2 Langenberger v. Kroeger, 48 Cal. 147; Brooks v. Allen, 62 Ind. 401; Aitna Ins. 
Co. v. Winchester, 43 Conn. 391. 

8 See Brooks v. Allen, and Atna Ins. Co. v. Winchester, supra. 

* Belknap v. National Bank, 100 Mass. 376, 381; Greenfield Bank v. Stowell, 123 
Mass. 196, 203. 5 Belknap v. National Bank, supra. 
AXtna Ins. Co. v. Winchester, 43 Conn. 391. 
7 Id.; Brooks v. Allen, 62 Ind. 4o1. 
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if the other maker has already signed, is a destruction of the 
instrument towards the latter.! 


Thus far of the meaning of the term “ material alteration.” But 
suppose that the defendant, being maker of a promissory note, or 
drawer of a bill of exchange or a check, has facilitated the altera- 
tion, — as, for example, by leaving a blank space in the instrument 
which has afterwards been fraudulently filled out, — is he now es- 
topped or barred from setting up the alteration? It must be under- 
stood that the case under consideration is one in which the instrument 
left the hands of the maker or drawer as a completed instrument ; 
cases of intrusting one’s blank signature or one’s signature to an 
uncompleted instrument stand upon a very different footing, as will 
be seen in another place. 

It has sometimes been held that if the maker or the drawer, by 
leaving a blank, has made it easy for the wrong-doer to fill the 
blank, and so alter the instrument, he rather than the bona fide 
holder for value must bear the loss. This is commonly put upon 
the ground of (supposed) negligence, sometimes upon the ground 
that, of two innocent parties, he who occasioned the loss must bear 
the loss. The last is at best but a very imperfect statement of law, 
and cannot be taken as satisfactory in any such case ; and the first, 
the ground of negligence, finds an answer in what has elsewhere 
been said in regard to delivery, —to wit, the negligence, if it be 
admitted that there is negligence, is not the legal, otherwise called 
the proximate, cause, in ordinary cases, of the alteration. To be 
the legal cause of what was done, the negligence must have been 
in or in immediate connection with the alteration: the altera- 
tion must have been the natural or the probable result of the 
negligence.” 

Though there are then cases to the contrary,’ it may be safely 


1 Wood w. Steele, 6 Wall. 80; Greenfield Bank v. Stowell, 123 Mass. 196; Wood 
v. Draper, 112 Mass. 315. 

2 In a case of the fraudulent transfer of stock by the plaintiffs’ clerk, Bowen, L. J., 
said: “ The proximate cause ” — that is, the legal cause — “ was the felony and crime” 
of the clerk, “and it cannot be said that the felony was either the natural, or likely, 
or necessary, or direct consequence of the carelessness of the plaintiffs.” Merchants - 
of the Staple v. Bank of England, 21 Q. B. Div. 160. See also Bank of Ireland v. 
Evans Charities, 5 H. L. Cas. 389; Swan v. North British Co., 2 Hurl. & N. 175, 182; 
Arnold v. Cheque Bank, 1 C. P. Div. 578; Bigelow, Estoppel, 655, 656, 5th ed. 

8 Isnard v. Torres, 10 La. An. 103; Capital Bank v. Armstrong, 62 Mo. 59; Iron 
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stated that in principle, and by the weight of authority, a material 
alteration by a party or by one in lawful possession made in a note, 
bill, or check delivered as a completed instrument, by writing or 
printing words in a blank space, destroys the instrument, so that 
no action can be maintained against the maker or drawer or other 
non-consenting parties, even by a bona fide holder for value! Nor 
does it make any difference whether the blank was left in the body 
or at the end of the instrument. For example: The plaintiff is a 
bona fide holder for value of a promissory note sued upon, purport- 
ing to have been signed by the defendant as maker, and containing 
at the end the words “1o per cent.” What the defendant did 
sign was the instrument in question, without those words, deliver- 
ing the same as a completed undertaking. The instrument signed 
closed with the words “ with interest at,” after which there was a 
blank, which after delivery to the payee was filled in with the words 
above quoted, “10 per cent.” The defendant is not liable, the 
alteration having the effect to destroy the instrument.” 

The contrary view, which has found favor in some of our courts, 
appears to have been based originally upon a misunderstanding of 
the effect of a decision of the English Common Pleas in relation to 
a blank space left in a check just before the amount for which the 
check had been made payable ; the drawer’s clerk, by whom the 
check was drawn, and to whom the check was then intrusted to 
obtain payment, having raised the sum payable by writing certain 
words in the blank.* But the contest there was between the drawer 
of the check and his banker, the drawee. No case arose of the 
claim of a bona fide holder for value ; and though it was held that 
the drawer must under the circumstances bear the loss, nothing was 
said about estoppel. Moreover, there was something approaching 
agency in the facts The case is therefore no authority for the 
position upon which some courts have acted, that the drawer of a 
check or bill, or the maker of a note, is estopped or barred from 
setting up the alteration in a suit by the holder of the instrument. 


Mountain Bank v. Murdock, Id. 70; Redington v. Woods, 45 Cal. 406. See also 
Worrall v. Gheen, 39 Penn. St. 388. 

1 Holmes v. Trumper, 22 Mich. 427; Greenfield Bank v. Stowell, 123 Mass. 196, 
and cases reviewed therein. 

2 Holmes v. Trumper, supra. See also McGrath v. Clark, 56 N. Y. 34. But see 
Redlich v. Doll, 54 N. Y. 234, and guere. 

® Young v. Grote, 4 Bing. 253. 

# See Holmes v. Trumper, supra ; Greenfield Bank v. Stowell, supra. 
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The English courts, followed by some of the ablest of our own, 
have plainly repudiated the idea of any estoppel, and have declared 
that the decision must be understood as confined in its bearing to 
questions arising upon facts of the same nature! The case, if to 
be regarded as rightly decided, is clearly distinguishable from cases 
such as we have been considering.” 

It has well been questioned whether the leaving of blanks can 
ordinarily amount to negligence at all, not to say negligence the 
legal cause of the loss ; for it is impracticable to execute an instru- 
ment, in ordinary business, without leaving blanks somewhere. 
There must be a blank at the beginning or at the end, unless — 
what not the most careful man ever does —a line is drawn before — 
the first word and after the last, clean to the signature. Universal 
practice cannot be negligence.’ 


Marginal terms, such as conditions, stipulations, and the like, 
not being mere memoranda of facts, such as the consideration, — 
—in other words, marginal terms which are intended to be part | 
of the written contract, —are treated by the better authorities as 
inseparable from the main writing to which the signature is given. 
And it makes no difference whether such marginalia are signed or 
not. Accordingly, to remove such terms, by cutting them off or 
in any other way, without consent, will be fatal. There is no dis- 
tinction by the better authorities, for there are decisions to the 
contrary, between cases of that sort and cases of the alteration of 


1 Swan v. North British Co., 2 Hurl. & C. 175, 189, 190; Halifax Union v. Wheel- 
wright, L. R. 10 Ex. 183, 192; Arnold v. Cheque Bank, 1 C. P. Div. 578, 587, 588; 
Greenfield Bank v. Stowell, 123 Mass. 196, 200, 201; Holmes v. Trumper, 22 Mich. 
427; L. C. 544, 551, 552- 

2 The check had been left in blank entirely, save signature, by the drawer with his 
wife for her use in his absence, and the wife employed the clerk to fill in the sum 
required. He did so, skilfully leaving the blank before “ fifty,” written with a small 
“f;” and then, being intrusted with the check to draw the money, he wrote in the 
words mentioned. That point is dwelt upon in Holmes v. Trumper, sufra, as a “very 
important circumstance.” The court there says: “The check was filled up by the 
plaintiff’s clerk, the alteration made and the money drawn by him in person, and the 
plaintiff, by employing him [italics by the court], as he did, as his clerk and (through 
his wife) as his agent to fill the check and in person to draw the money from the bank- 
ers, might well be held to have placed a confidence in him for which he should be 
responsible, or at least to have authorized the bankers to place confidence in him.” 
And so the court itself in Young v. Grote distinguish Hall v. Fuller, 5 Barn. & C. 750, 
decided directly the other way. See also Greenfield Bank v. Stowell, supra. 

8 See the language of the court in Holmes v. Trumper, supra, and the quotation 
from it in Greenfield Bank v. Stowell, supra. 
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language in the body of the signed instrument. The instrument 
signed has been destroyed, and no action upon it can be maintained 
either in its present or in its original form! And the same is 
plainly true of the cutting in two of instruments dexterously con- 
structed, so as by cutting through them at a particular place one 
part will be left in form a perfect contract, different in effect from 
the instrument uncut.? In cases such as these there is ordinarily 
not even the semblance of negligence ; and it is difficult to conceive 
how the defendant can be treated as having assented, or how he 
can be barred from showing that he never assented to the supposed 
contract. 


Still another case of want of contract arises where between the 
plaintift and the defendant there is a forged indorsement. Each 
person who signs a negotiable contract of the law merchant under- 
takes to pay to any one who acquires title according to the law 
merchant. That law requires, not that every intervening holder of 
the paper between the plaintiff and the defendant should have been 
owner of the instrument, or even the lawful holder of it, but that 
every intervening indorsement should be genuine. The holder 
may have a good claim against later indorsers ; back of the forged 
indorsement he cannot go, for want of legal assent on the part of 
the signers. For example: The plaintiffs sue the defendants to 
recover the amount paid by mistake by the plaintiffs as acceptors 
to the defendants as holders of a bill of exchange payable to A, 
whose indorsement had been forged. The defendants were dona 
fide holders for value. The plaintiffs are entitled to recover.* 

There are one or two nominal exceptions to this rule. The 
maker of a note, or the drawer of a bill or a check, can make it 
payable to whomsoever he will; and if he makes it payable to a 
person having no interest in it he may indorse that person’s name, 


1 Gerrish v. Glines, 56 N. H.9; Johnson v. Heagan, 23 Me. 329; Shaw v. First 
Methodist Soc., 8 Met. 223; Fletcher v. Blodgett, 16 Vt. 26; Bay v. Shrader, 50 Miss. 
326; Benedict v. Cowden, 49 N. Y. 396; Bank of America v. Woodworth, 18 Johns. 
315; S.C. 19 Johns. 391; Brill v. Crick, 1 Mees. & W. 232. See also Franklin Sav. 
Inst. v. Reed, 125 Mass. 365; Benthall v. Hildreth, 2 Gray, 288; Heywood v. Perrin, 
10 Pick. 228. But see Cornell v. Nebeker, 58 Ind. 425; Nebeker v. Cutsinger, 48 Ind. 
436; Zimmerman v. Rote, 75 Penn. St. 108; Brown v. Reed, 79 Penn. St. 370. 

2 Brown v. Reed, supra. 

8 Canal Bank v. Bank of Albany, 1 Hill, 287; Hortsman v. Henshaw, 11 How. 177; 
Arnold v. Cheque Bank, 1 C. P. D. 578. 

# Cove? Be *: y, Bank of Albany, supra. 
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and put the instrument into circulation. So far as the question of 
liability upon the instrument is concerned, it would make no differ- 
ence whether the maker or drawer had the authority of the payee 
to indorse his name or not ; because, having once used the payee’s 
name for the purpose of putting the paper into circulation, he 
could not afterwards deny his right to do so. Indeed, it could not 
affect the case that the payee was a party in interest, so far as 
the liability of the maker or drawer, on the instrument, is con- 
cerned. The act might be unlawful for other purposes; but in a 
suit upon the instrument the defendant could not allege that he 
had forged the payee’s name. For example: The plaintiff is suing 
to recover the amount of a bill of exchange paid by him as 
acceptor to the defendant, a dona fide holder for value, one of the 
drawers of the bill having forged the payee’s name and procured 
a discount of the bill. The plaintiff did not know of the forgery 
when he paid. He is not entitled to recover.! 

The example, it will be observed, goes a step further than the 
rule just stated. But the reason is obvious: the acceptor had paid 
according to the order of the drawer. Such payment entitled him 
to charge the sum to the drawer; and, as we have seen, where the 
acceptor (or drawee) can do that, his act of acceptance (or pay- 
ment) is binding. In such a case, then, the dona fide holder for 
value has a valid claim back of the forged indorsement, —- 
to the rule in ordinary cases. 


Forgery of the signature of the drawer of a bill of exchange ’ 
stands upon a footing of its own. Were it not for a special rule of 
law, founded upon the natural effect of acceptance, the case would 
be in no wise peculiar, and the courts would therefore hold that 
no action could be maintained against the acceptor by any per- 
son. But the drawer and the drawee are, or they are conclusively 
assumed to be, correspondents; they are ordinarily in close busi- 
ness relations, the drawee usually holding funds of the drawer, 
and often being his banker. The drawee is therefore presumably 
familiar with the hand of the drawer, and when he accepts a bill 
purporting to be the drawer’s, he thereby asserts or admits that 


1 Coggill v. American Bank, 1 Comst. 113. See Hortsman v. Henshaw, supra. 
Where the paper is payable to a fictitious party, it may, it seems, be treated as pay- 
able to bearer. See Coggill v. American Bank, supra ; Cooper v. Meyer, to Barn. _ 
& C. 468; s. c. 5 Man. & R. 387; Minet v. Gibson, 3 T. R. 81; s.c. 1 H. Black. 569; 
Bank of, England v. Vagliano, 1891, A. C. 107. 
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the signature is the genuine signature of the drawer. That may 
well have misled a purchaser of the bill; and the law therefore 
holds the acceptor, by reason of his acceptance, estopped to deny 
his liability to a purchaser who is a dona fide holder for value; the 
acceptance in such a case is binding, notwithstanding the fact that 
the drawer’s signature is a forgery. For example: The plaintiff 
sues to recover the amount of a bill of exchange which as acceptor 
he has paid to the defendant, a dona fide holder for value, who had 
discounted the bill after acceptance. The drawer’s signature is 
forged, but the plaintiff did not know the fact when he accepted. 
The plaintiff is not entitled to recover; it was his duty to satisfy 
himself of the drawer’s hand before acceptance, and his acceptance 
is a conclusive admission in favor of the defendant of the genuine- 
ness of the signature} 

The case from which the example is taken went still further. 
Another bill had been paid by the plaintiff on presentment with- 
out acceptance, the defendant having a/veady taken it; and the 
same rule was applied, —the plaintiff was not allowed to show 
that the drawer’s signature had been forged. The case, therefore, 
appears to go the length of holding the drawee bound by his act, 
whether of acceptance or payment, though that act could not have 
misled the holder into his purchase of the bill. The rule would 
then be unbending ; acceptance or payment would in itself be bind- 
ing in favor of a bona fide holder. 

The later authorities appear to repudiate that doctrine, and to 
put the case on the ground which the example fairly implies, — of 
estoppel. That is to say, acceptance binds the drawee in favor of a 
bona fide holder for value who took the bill after the acceptance, 
but not in favor of one who took it before acceptance.? That is 
probably the right view. Practice of the parties or usage may also 
affect the case. Thus it is laid down that the acceptor may allege 
the want of genuineness of the drawer’s signature, if he can show 
that by a settled course of business between the parties, or by a 
general custom of the place, the holder took upon himself the duty 
of exercising some particular precaution to prevent the loss, and 
failed of performing that duty. So, also, it has been held that if 


1 Price v. Neal, 3 Burr. 1354. That is the leading case, and it has had a long fol- 
lowing. See Bigelow, Estoppel, 481 ef seg., 5th ed. 

2 McKleroy v. Southern Bank, 14 La. An. 458. See Bigelow, Estoppel, 419, 5th ed. 

8 Ellis v. Ohio Ins. Co., 4 Ohio St. 628. 
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the holder himself indorsed the paper, as for collection, before it 
was presented to the drawee, the drawee will not be estopped from 
alleging that the drawer’s signature was forged, because now the 
holder is thought to have asserted the genuineness of the bill, and 
to have misled the drawee.! And, again, if the owner of the bill in 
presenting it to the drawee withhold from him important informa- 
tion which the former has touching the question of genuineness, 
the acceptance will not be binding.” 

It should be remembered that the estoppel goes no further than 
to cut off the acceptor’s right to set up the want of genuineness of 
the drawer’s signature, and that his acceptance does not preclude 
him from asserting that other signatures, with an exception above 
mentioned (where the drawer indorses the payee’s name), are not 
genuine, or that the body of the bill has been altered. 


1 National Bank of N. A. v. Bangs, 106 Mass. 441. 
2 First National Bank v. Ricker, 71 Ill. 439. 
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CONGRESS SHOULD ABROGATE FEDERAL 
JURISDICTION OVER STATE 
CORPORATIONS. 


HE latest Judiciary Act of Congress, March 3, 1887, gives to 

the Circuit Courts cognizance of suits in favor of assignees, 

against corporations as parties, upon their obligations passing by 
delivery. 

Here, for the first time in our history, the word “corporation” 
appears in a Judiciary Act. How it happened will be seen below. 

There is no authority in the Constitution for extending the judi- 
cial power of the United States to suits against corporations created 
by the States, unless corporations are included within the word 
“citizens,” in the clause whereby the States, in adopting the Con- 
stitution, granted to the general government judicial power over 
controversies between citizens of different States, — that is to say, 
unless a corporation created by a State is a citizen of that State, 
the same as a natural person born or naturalized in the United 
States and residing in that State; and this every lawyer and every 
layman knows is not so, no matter what any court may have said 
to the contrary. 

Before the adoption of the Constitution the States had exclusive 
jurisdiction over suits between private corporations of the States 
in all cases ; and after the adoption of the Constitution the State 
courts possessed and exercised the same exclusive jurisdiction, 
except where all the members of a corporation, a party to a suit, 
were shown to be citizens of the State creating it, and where the 
opposite party was shown to be a citizen of another State. 

This exclusive jurisdiction the courts of the States retained until 
1844, when the Supreme Court made a construction of the Consti- 
tution which operated to deprive the State courts of this exclusive 
jurisdiction, and to make it concurrent with the Circuit Courts of 
the United States, and ultimately to make it (as it is at present) 
practically exclusive in the latter, under the operation of the 
Removal Acts. 

Under the construction given by the Supreme Court to the word 
“citizens” during the period when that court was the strongest in 
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its whole history, and when its Bar was the ablest, —from 1789 to 
1844, — it was undoubtingly and unanimously held that there was 
no jurisdiction in the Circuit Courts over corporations existing 
under the laws of the States, as parties to suits, except where every 
one of the members of the corporation was a citizen of the State 
creating it, and was averred to be such. 

Obviously, the word “ citizens” in that clause of the Constitution 
extending the Federal judicial power to controversies between citi- 
zens of different States refers to human beings, and not to legal 
aggregations composed of them, no one of whom might be a citizen 
of the State creating the legal aggregation. We know that the 
existence of a corporation independent of its members is a myth, 
and that the rights of a corporation are in reality the rights of the 
persons who compose them. The Constitution of the United States 
does not deal with myths; and, accordingly, it was said by the 
great Chief Justice in the Deveaux case that the legal aggregation 
was certainly not a citizen, and that the jurisdiction must depend 
upon the rights of the members to sue; and he further said that 
such had been the universal understanding of the subject. Mr. 
Justice Johnson declared that the Deveaux case was one of the 
canons of the court.2_ Mr. Justice Story laid down that a corpora- 
tion is not a citizen in the sense of the Constitution with respect 
to right of suit.2 Some writers, indeed, say that this doctrine was 
inconvenient and narrow, and that the later cases reversing it are 
satisfactory and salutary. But these adjectives are wide of the 
mark. The real question is, Did the States ever grant to the 
general government any such jurisdiction as is seized upon in 
the reversing cases? And the answer to this question must be 
in the negative. Those cases finally settle on the doctrine that a 
corporation may sue or be sued as a citizen of the State creating 
it, upon the presumption that all the members are citizens of that 
State.4 

If anything within the domain of legal discussion can be said to 
be certain, it is that there is no warrant in the Constitution for 


1 Strawbridge v. Curtiss, 3 Cranch, 267 ; Bank v. Deveaux, 5 Cranch, 61 ; Hope Ins. 
Co. v. Boardman, 5 Cranch, 57; Sullivan v. Fulton Co., 6 Wheat. 450; Breithaupt z. 
Bank, 1 Pet. 238 ; Bank v. Slocomb, 14 Pet. 60; Sewing-Machine Cases, 18 Wall. 574; 
Shaw v. Quiucy Co., 145 U. S. 451. 

2 Bank v. Planters’ Bank, 9 Wheat. 911. 

3 2 Com. Const. § 1695. 

4 O.& M. R. R. vw, Wheeler, 1 Black. 296; Steamship Co. v. Tugman, 106 U. S. 121. 
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indulging in any such presumption, and thereby depriving the 
courts of the States of a jurisdiction never surrendered. 

Reasons different from the above presumption were at first 
assigned for seizing their jurisdiction, —a consciousness of going 
beyond the set bounds being evident on perusal of the opinions. 
In the Louisville Railroad case,} which first made the break, a 
corporation is said to be an inhabitant of the State creating it, and 
“therefore” a citizen of that State “as much as a natural person.” 
In Covington County v. Shepherd ? it is said that the existence and 
domicile of the corporation are established by a State statute of 
which the court takes judicial notice, and that therefore an averment 
of the citizenship of the members isenough. But ifthe court would 
take judicial notice of the State statutes in reference to the erec- 
tion of corporations, the court would see (if it did not purposely 
shut its eyes) that in not one of all the States do those statutes 
require that all the corporators shall be citizens of the State. In 
Covington County v. Shepherd the idea is repudiated that the cor- 
poration itself can be a citizen, notwithstanding it was fully and 
positively declared in the Louisville case. At present the aver- 
ment is required to be made that the corporation is a citizen, and 
the Louisville case is approved on that point in 1892.8 

But the vea/ ground of the later decisions has been a determina- 
tion to maintain the jurisdiction at all hazards ; and so Judge Bradley 
plainly says. His language is, that the court “was impelled” to 
“get rid of the troublesome stockholder who happened to be a 
citizen of the same State with the opposite party, and who almost 
always appeared in the case.” In other words, there was almost 
always some citizen who was tenacious of his right, under the Con- 
stitution, to have the case heard in the State court ; and the Federal 
court, in order to “get rid” of his sound objection, manufactured 
a presumption that the objector was not what he actually was, —a 
citizen of the same State with the opposite party ! 

Justices Catron, Daniel, and Campbell, three Democratic judges, 
declared that “this assumption of citizenship for a corporation is 
a mere evasion of the limits prescribed to the United States courts 
by the Constitution.” 5 

1 Louisville R. R. Co. v. Letson, 2 How. 193. 
2 Covington Co. v. Shepherd, 20 How. 233. _ 
8 Shaw v. Quincy Co., 145 U. S. 451; So. Pac. Co. v. Denton, 146 U. S. 205. 


4 Removal Cases, 100 U. S. 480, middle. 
5 N. Ind. R. R. vw. Mich. C. R. R., 15 How. 249. 
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This is unquestionably so; and the later decisions are a delib- 
erate invasion of the rights of the States. 

These States are independent political communities, possessing 
all the judicial power which they have not ceded to the general 
government by the Constitution ; and by ceding power over con- 
troversies between citizens of different States, they confessedly did 
not cede power over controversies between corporations of differ- 
ent States. The States never would have consented to deprive 
their citizens of a resort to their own tribunals in suits concerning 
corporations arising under State laws and involving no Federal 
question. But this deprivation is every day’s experience of the 
clients of a lawyer in large practice at the present time. 

The States, within the limits of their powers not granted by 
them to the general government, are as independent of that govern- 
ment as that government, within its sphere, is independent of the 
States! These questions of jurisdiction of courts are questions 
of power between the two (qualified) sovereignties; and by the 
existing doctrine the judicial power of the States over their own 
corporations is seized, and a jurisdiction is usurped which is admit- 
tedly not derivable from the language of the Constitution, and 
which is attempted to be supported by an unwarranted presumption 
against known facts which would oust the jurisdiction. 

“Corporation” seems to have been a word to conjure with. 

In all controversies disconnected from corporations, each indi- 
vidual having any joint or several interest on one side must be a 
citizen of a different State from that of which any person on the 
other side is a citizen.2_ And the rule is held not changed even in 
a suit by a joint-stock company, organized under the law of a State, 
and authorized by a public statute of the State to bring suit in the 
name of its president. Such a company is not allowed to sue, 
because not incorporated.’ And yet the Circuit Courts have declared 
that the same reasons may be given for taking jurisdiction in the 
latter case as in the case of corporations, and have actually exer- 
cised the jurisdiction.‘ 


1 Collector v. Day, 11 Wall. 124; Texas v. White, 7 Wall. 725. 

2 Bryant v. Rich, 106 Mass. 102; Blake v. McKim, 103 U. S. 339; Sewing-Machine 
Cases, 18 Wall. 574, 575; Smith v. Lyon, 133 U. S. 319. 

8 Chapman v. Barney, 129 U. S. 682. 

¢ Imperial Co. v. Wyman, 38 Fed. Rep. 529; Maltz v. Amer. Exp. Co., 1 Flippin, 
611; Fargo v. Louisville R., 6 Fed. Rep. 787, Gresham, J. 
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Congress should interfere, and abrogate the jurisdiction. It is 
axiomatic that the Circuit Courts can exercise no jurisdiction given 
by the Constitution which has not been conferred by Congress upon 
the Circuit Courts by statute. Plainly, what Congress has granted 
it can take away. And as the courts maintain that Congress, in 
giving jurisdiction to the Circuit Courts as to citizens of different 
States, has granted jurisdiction over corporations, as citizens, this 
jurisdiction Congress can take away, and should take away, because 
it was never surrendered by the States, but rests upon a mere gloss 
of the Supreme Court. That is a viperous gloss, saith Coke, which 
eats out the bowels of the text. ‘Glossa viperina est que corrodit 
viscera textus,” 

The striking anomaly should no longer exist that if an individual 
inhabitant of any State is a member of a corporation of any State, 
suing or sued, he is conclusively presumed to be a citizen of that 
State where the corporation is organized; but if he himself sues, 
or is sued, it must be averred and proved that he is a citizen. 

This fiction, invented by the court, is the sole foundation of that 
enormous mass of litigation which has so filled the Circuit and 
Supreme Courts as to lead recently to the establishment of the 
intermediate Courts of Appeal. And the reports of these latter 
courts already show that the bulk of their business rests upon the 
invented jurisdiction. 

This invention was of little importance, and attracted compara- 
tively little attention, for many years after it was made, because the 
number of corporations, although large, was not enormous. But 
now every day witnesses a great brood of new ones. Legislatures 
no longer make them. Every Tom, Dick, and Harry make them, 
to run a corner grocery. In Covington Co. v. Shepherd, above, the 
court took jurisdiction because it could judicially notice the special 
charter of the corporation. But now the corporation is the pro- 
duction of private individuals, by their mere act (which cannot be 
judicially noticed), assuming corporate name and powers, ex parte, 
without any supervision of a legislature.? 

One of two things must come to pass: either the invented juris- 
diction must be taken away by Act of Congress, or additional 
Federal courts must ultimately be established. 


1 Case of the Marshalsea, 10 Coke, 70. 
2 Oregon Co. v. Oregonian Co., 130 U. S. 26; Central Co. v. Pullman’s Co., 139 
U. S. 49. 
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Congress should not only abrogate the law manufactured by the 
courts, as above stated, but should repeal that portion of the Judi- 
ciary Act of 1887,! mentioned at the beginning of this article, 
giving a certain jurisdiction, in terms, over corporations. This 
law is administered as recognizing corporations as parties to 
suits.?} 

This vicious provision is little known, and has not excited obser- 
vation or comment. It should be repealed, — because it proceeds 
upon the unfounded presumption above stated ; because it permits 
controversies between citizens of the same State to be brought 
within the grasp of the Federal courts, by assigning causes of 
action on corporation paper to a, resident citizen of another State, 
thus indefinitely increasing the jurisdiction of the Federal courts ; 
and because it makes a distinction between individual and corpora- 
tion paper in favor of the corporation. 

The general object of this Act was to curtail the jurisdiction of 
the Circuit Courts.2 In view of this, How did this obnoxious pro- 
vision as to corporation paper creep in? In this way: The bill 
was introduced by a Democrat into a Democratic House; but 
when it went to the Republican Senate (the stronghold of corpo- 
rate influence), this provision was there inserted by an amendment 
excepting corporations from the denial of jurisdiction over suits by 
assignees unless the assignor could have sued. 

Under this Senate amendment the large and increasing classes 
of State corporations, issuing great numbers of securities, nego- 
tiable by delivery, are now under the cognizance of the Circuit 
Courts whenever those securities are in the hands of any subse- 
quent holders, although the transfer may have been solely to 
enable the holders to get into those courts, and although the 
transferor could not have sued there, and although jurisdiction 
over these corporations has never been surrendered by the States. 

By § 11 of the original Judiciary Act of 1789 the policy was 
established of preventing the making of assignments for the pur- 


1 1 Supp’t R. S. U. S., 2d ed., 612. Same Act, appendix, 120 U. S. 786 (in parallel 
columns with the previous Judiciary Act). 

2 Newgass v. N. O., 33 Fed. Rep. 196; Rollins v. Chaffee Co., 34 Fed. Rep. 91; 
Wilson v. Knox Co., 43 Fed. Rep. 482; Bank v. Barling, 46 Fed. Rep. 358; s. c. 
(U. S.;App.), 50 Fed. Rep. 260; Ambler v. Eppinger, 137 U.S. 482. 

8 Sm&h v. Lyon, 133 U. S. 320; Re Penn. Co., 137 U.S. 434; Fisk v. Henarie, 142 
U. S. 467; Shaw v. Quincy Co., 145 U. S. 449. 

* 18 Cong. Rec. 646. 


| 2 
\ 


22 HARVARD LAW REVIEW. 


pose of giving jurisdiction to the court, — foreign bills only being 
excepted, in order that their circulation might not be impeded. 
It was subsequently held that this section, preventing suits by 
assignees, did not apply to holders of paper payable to bearer and 
executed by an individual.!. As an outgrowth of this doctrine, or 
“superfoetation ” (to use a phrase of Caleb Cushing’s), the section 
was then held not to apply to holders of such paper when executed 
by a corporation.2, Now comes the Judiciary Act of 1887; and for 
the purpose of curtailing the jurisdiction, partially abrogates the 
exemption from the restriction of suit as created by these decisions. 
But, departing from the policy of curtailment, the Act expressly 
authorizes suits by transferees of corporation paper. And this 
although the whole basis of the previous judicial ruling as to 
corporations was the previous judicial ruling as to individuals. 
Obviously the words, “if such instrument be payable to bearer 
and be not made by any corporation,” are an excrescence on the 
face of the Act of 1887, at war with the whole purpose and policy 
of the Act, and should be eliminated by an amending Act. 

It is to be hoped that the present Congress, Democratic in all 
its branches, will enact that the Circuit Courts shall not take juris- 
diction of controversies between corporations created by the States 
in like manner as they may by law take jurisdiction of controver- 
sies between citizens of such States. 

If Congress will not interfere, the question should be made an 
issue in selecting a new House, and should be agitated before the 
people. 

The State courts, in case of such enactment, would resume their 
original and rightful exclusive jurisdiction, of which they have been 
deprived by the usurpation of the Federal courts. 

The State courts are not distant from the door of any suitor. 
But a corporation, composed perhaps of his own neighbors and 
fellow-citizens (who have signed articles under the law of another 
State), may summon him from his home court, hundreds and even 
thousands of miles, into the Federal tribunals, when all the real 
parties, and all the witnesses, and the subject-matter of the suit, 
may be located at the place of his home State court. It is really 
a wonder that the States have submitted to the oppression and 
hardship undergone by their citizens in such cases. 


1 Bullard v. Bell, 1 Mason, 243. 2 White v. V. & M. Co., 21 How. 575. 
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“ Judicial duty is not less fitly performed by declining ungranted 
jurisdiction than in exercising firmly that which the Constitution 
and laws confer.” 

But the Supreme Court will adhere to its present rulings unless 
it is enlarged by the addition of judges who will repudiate the 
rulings. Enlargement is not desirable, and the remedy is with 
Congress. 

The welfare of the Federal courts themselves demands the non- 
exercise of jurisdiction over State corporations. There would have 
been no need of the establishment of the appellate courts, had it 
not been for the usurped jurisdiction. But if there shall be no 
abrogation of it, additional Federal courts will be needed. 

The Federal courts are of inestimable value to the country so 
long as they do not overstep their ordained limits. The highest 
court is the guardian of the Constitution; but here, as in some 
other well-known instances, the Constitution “is wounded in the 
house of its friends.”’ 

The jurisdiction of the State courts embraces all persons and 
things the subjects of judicial cognizance, except such as by the 
express terms of the Constitution and a. Act of Congress are 
placed within the exclusive jurisdiction of the courts of the United 
States. 

“To the decision of an underlying question of constitutional 
law no. .. finality attaches. Zo endure, it must be right.... An 
Act of the Legislature at variance with the Constitution is pro- 
nounced void ; an opinion of the Supreme Court is equally so.” 2 

The debates in the State conventions called to adopt the Consti- 
tution show that the principal objection to it concerned the Federal 
judicial power, as being too indefinite ; and it was argued that the 
State judiciaries would be interfered with. So it has proved in 
respect to the State courts being deprived of their exclusive juris- 
diction over corporations of the States as parties to suits. 

Alfred Russell, 


1 Ex parte McCardle, 7 Wall. 515. 2 Bancroft, Works, iv. 349. 
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LAND TRANSFER.—A REPLY TO CRITI- 
CISMS OF THE TORRENS SYSTEM. 


HAVE been asked to “close for the plaintiff” in the series 

of articles in this Rrview relating to land transfer, being 
first, the indictment, so to speak, of our present system, in 
“Record Title to Land,” by H. W. Chaplin, in the number for 
January, 1893; second, “Registration of Title to Land,” by 
Joseph H. Beale, in the February number; and third, “Land 
Transfer,” by F. V. Balch, in the March number. 

I have undertaken the task with diffidence, being conscious 
that, owing to the pressure of professional work, I have not been 
able to give to the subject as much study and thought as it 
deserves. 

My knowledge of our system, and of its difficulties and defects, 
comes from actual experience; such knowledge as I have of the 
Torrens System comes only from reading and reflection. The 
latter certainly has the appearance of being far superior to our 
method in securing ease and certainty in land transfer. I believe 
that it can be adapted to our circumstances; but I should have 
more confidence in that belief if I had seen the Torrens System in 
actual operation in some of the places where it prevails. 

The subject presents itself in a general way to me as follows: 
Lawyers and conveyancers here are daily examining and passing 
titles ; and their clients, relying on their assurance that the titles 
are satisfactory, are investing money in purchasing lands and 
erecting buildings, and in making loans on such, to the amount 
in the aggregate of millions of dollars every year. In an experi- 
ence of a little more than twenty years in the city of Boston and 
its vicinity, I cannot now recall an instance where one who has 
paid his money on the faith of a careful examination of the title 
has lost it, except in the rare cases of forgery. Why not, then, let 
well enough alone, it may be said. Is it “well enough”? That is 
just the question. What is the system under which we are making 
examinations and obtaining these results? The State, on the the- 
ory that it is for the public interest that transfers of land shall be 
open and notorious, has established the method of recording deeds 
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and instruments affecting title to real estate, and provided a place 
for recording them. Of course the idea of providing a public 
registry is to enable any one to ascertain the title to estates in 
land by examining the records of deeds. Yet that is not possible, 
for the State makes no suitable provision for preserving in the 
same place, so that they can be easily ascertained, a record of 
facts upon which title depends ; such as actual possession by the 
grantors, the delivery of deeds, the genuineness of signatures, the 
due authority of persons who take acknowledgments, — purporting 
to be officers and magistrates, — heirship, capacity to contract, mar- 
riage, and divorce. It permits title to depend upon records and 
proceedings outside of the registry of deeds, such as of the ordi- 
nary civil courts and of courts of probate and insolvency; the 
records and proceedings of various public officers, such as of boards 
of aldermen and selectmen, street commissioners, a board of sur- 
vey, and boards of health, such officers having power to take land 
or create liens for public improvements, such as streets, sewers, 
sidewalks, edgestones, and drainage of lands; and the records and 
proceedings of quasi-public corporations, such as railroad and water 
companies, to which it delegates the power of eminent domain. 
Then, too, the exceptions to the statutes of limitation may render 
necessary in some cases a possession of more than sixty years to 
cut off possible adverse rights, though the period in ordinary cases 
is twenty years. I do not give these as a complete summary of all 
the data that it may be necessary to look for and investigate in 
examining a title, but as some of the most prominent. Nor do all 
these circumstances occur in every title that is examined ; but the 
possibility that there may be in these outside records and proceed- 
ings something affecting a title, throws a doubt upon every title, 
and makes it necessary to do much work which afterward is found 
to be needless. 

And last, but not least, the indexes to the record of deeds them- 
selves are incomplete and insufficient, and much work has to be 
done in the registry itself to ascertain the instruments which affect 
a particular title. It is therefore a familiar experience with lawyers 
and conveyancers that a large part of the work done in examining a 
title is found to be needless, yet it cannot be known to be needless 
until it has been done. 

And even with the most thorough examination, we are obliged 
to assume the existence of these facts outside of the records, and 
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those who invest in lands are obliged to take some risks. Hence 
some uncertainty of titles, which is chiefly, however, a matter of 
apprehension. But the more serious evils which result from our 
system are the delays and expense which attend transfer of land. 
The indirect result of loss of opportunities for employment to those 
engaged in building operations seems to me a worse effect of the 
present system upon the interests of the public than the direct loss 
which can be charged to such delays and expense. 

The question of the transfer of land is a matter of vital public 
concern. It is not a question affecting solely the comparatively 
small minority who hold the titles to real estate; it is one which 
affects the interests and life of every member of the community, 
for the use of land is essential to life. By our very constitution 
we are land animals ; our bodies are composed of the substances 
which come from it, and which can only be obtained from land by 
labor applied upon or to it. The natural right to life implies the 
right to obtain the things which support life. The highest right 
which a man can have is to himself, to the fruits of his own labor. 
To secure to a man his right to life requires that he should have 
land to use; to secure to him the fruits of his own labor requires 
that he should have a privilege of exclusive occupation of it. 

Since the State exists to secure to men the enjoyment of their 
natural rights (see preamble to the Constitution of Massachusetts), 
it follows that it is the first duty of the State to make it easy for 
men to acquire land, and to make them secure in the possession 
of it. If our laws which regulate the holding and transfer of estates 
in land do not bring about these results, then they ought to be 
changed as far as may be necessary to do so. It seems to me 
fair to say, first, that they constitute legal obstacles to the easy 
acquisition of land; second, —as to security of titles under our 
system, — since the State leaves it as a matter of private concern 
to examine titles, an examination, however carefully made, binds 
no one. Upon every transaction, the purchaser or mortgagee can 
insist upon a fresh examination. A man cannot be said to be 
fully secure in his title when no one is bound to admit that he 
has such. 

But, on the other hand, it is the distinguishing mark of the 
Torrens System that a man who has had his title registered, and 
obtained a certificate, has a title which cannot be questioned. It 
seems to me that this feature attaches to the certificate, not 
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because the title proceeds from the government, or is guaranteed 
by it, but for the same reason that a decree of court binds parties 
and privies. Whatever appellation may be given to the public offi- 
cer who issues the certificate, he in fact exercises a judicial function. 
The proceedings upon the application for registration of a title are 
judicial. Particular notice is given to every one who may appear 
to have a special adverse interest, and general notice to all the 
world, who are thus made parties. If after a proper interval no 
one makes adverse claim, the certificate is issued, just as a plaintiff 
gets judgment when the defendant defaults. 

Again, as to the assurance fund. The providing of that is not 
insurance of the titles by the government; the latter is a mere 
stakeholder. That fund being obtained by levying a small charge 
upon those whose titles are registered, there is, in fact, mutual 
insurance by them. The advantage of having one’s title regis- 
tered and made indefeasible is thought to be sufficient to justify 
a small charge to provide a fund for compensation in the very rare 
cases where, under the operation of the Torrens System, one who 
has some substantial right is cut off without fault on his part, or 
where some person may become the victim of fraud or forgery. 
To refer such a victim to an assurance fund for compensation 
seems to be an improvement upon our system, under which he 
loses the title which he thought he had acquired, and has no prac- 
tical redress to recover the money that he has paid. 

The object of the Torrens System is not to enable persons who 
have doubtful titles to get indefeasible certificates of title, but to 
enable those who have good titles to estates to have their rights 
declared and established as against all the world. I believe that 
the lawyers and conveyancers in Boston and vicinity, who pur- 
sue the specialty of real estate law, would testify to the same 
experience as myself, that the examinations of title made in this 
community, despite the difficulties under which we labor, are in 
the vast majority of cases practically correct, and that most of the 
titles examined, to a very large percentage of all, are practically 
good. That being the case, what harm can be done to any one by 
giving to the results of these examinations, after proper proceed- 
ings and notice, the binding force of a judicial decree? 

Then, again, registration of title is purely voluntary. If the new 
system should be established and exist by the side of the present, 
at first, certainly, the fact that a man did not get his title regis- 
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tered would not justify an inference that his title was doubtful. 
Only, it seems to me, when registration of title had been found so 
"beneficial and become so popular that the vast majority of titles 
were registered, would any inference be drawn that a title not 
registered was doubtful. j 
Mr. Balch, in his article) suggests some drawbacks of the 
Torrens System, and many points in it which seem to him weak 
or questionable. Among the drawbacks, he mentions “a great 
establishment permanently saddled on the public treasury, and a 
rigid system of officialism and red tape in absolute control of pri- 
vate transactions in land;” and, again, he suggests (though I do 
not now quote his exact language) that the people might be edu- 
cated by it in the doctrine that the State is the great perpetual 
fountain of title. Any system that diminished the sense of per- 
sonal independence, the tendency to personal initiative, that led 
the people to look upon public officers or the government as the 
source from which their wants are to be supplied, I should con- 
sider inadvisable. Whether or not the use of the Torrens System 
of registration of title has that effect upon the community in which 
it exists could best be learned by studying the character of the 
people of the Australian colonies, where that system has longest 
prevailed. Without such study I should not undertake to argue 
upon that point, either one way or the other. | 
Mr. Balch also suggests as drawbacks, great expense, and a 
quickness of transfer inferior in some cases to what can be done 
under our present system. As to expense, under our system this 
has two aspects: First, expense to the public—that is, to the 
taxpayers —of maintaining the officers and clerks, and providing 
offices and stationery and other office facilities in order to transact 
the business; and second, the expense to the individuals of the 
public for having their special matters of business transacted. I 
have made estimates of such expenses for the County of Suffolk. 
I cannot give exact figures, because the expenss for the Registry 
of Deeds and the Probate Court are put in together; but from the 
figures given I make an estimate of the expense for the Registry 
of Deeds for the County of Suffolk for the year ending April 30, 
1891, for rent of building, lighting, care of building, supplies, index- 
ing, stationery, etc., amounting to a total of about $35,000. The 
number of instruments recorded for the year ending September 30, 


1 6 Harvard Law Review, 410. 


LAND TRANSFER. 29 


1891, is 24,322, which I should estimate to represent eight or ten 
thousand transactions. The fees for recording instruments during 
that period amounted to $19,090.11. As to the cost to the public 
for examination, I can only make an estimate; but taking into con- 
sideration the number of transactions where people either examine 
the title themselves, or do not have a complete examination made, 
it seems to me that fifteen dollars per title is a fair estimate. This 
would give a total expense to individuals of the public of between 
$120,000 and $150,000 for examinations, and say $19,000 for fees 
for recording. 

In an essay on “Transfer of Land by Registration,” by Sir 
Robert Torrens, I find that in Australia fourteen officers and 
clerks suffice for a business of seventeen thousand transactions 
annually, costing in salaries and office expenses something under 
47,000 per annum, or say $35,000, —a little more than $2.00 
per transaction. This is to be contrasted with eight or ten thou-— 
sand transactions in Suffolk County, costing say $35,000, or $3.50 
per transaction. 

I find, also, in the same essay, that in New Zealand the cost of 
each of 17,422 registration sales and mortgages effected in the year 
ending June 30, 1879, covering property to the value of 47,585,291, 
or say $36,750,000, was only 22s. 9d. per transaction, or $5.50, or 
an aggregate of $95,821; the corresponding figures for eight or 
ten thousand transactions in Suffolk County being estimated by 
me as between $120,000 and $150,000, or say $135,000 for exam- 
inations, and $19,000 for fees, or a total of $154,000. 

If the system were started with us, the first expense of getting 
a title registered would be much larger than transfers of title after 
registration, and I think would somewhat exceed the expense to 
the public under our system for examination of title and fees for 
recording. The gain, of course, would come in lessened expense 
afterward, and greater facility of transfer. 

As to quickness of transfer, the experience of the Australian 
colonies under the Torrens System appears to show that in the 
great majority of cases, which is the fair test, transfers are made 
with very little delay. Many of the weak or questionable points, 
which Mr. Balch suggests, seem to me to involve questions of 
administration which one familiar with our real estate law and with 
real estate transactions would find ways of working out, which would 
take too much space to answer here in detail, and which could be 
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answered, if it were essential to answer them now, by one familiar 
from actual experience with the workings of the Torrens System. 
Though his article is on the whole unfavorable to the Torrens 
System, the difficulties that he suggests, coming from one of his 
wide experience in the practice of real estate law, will prove of 
great value to any commission that may be appointed to consider 
the question of introducing the Torrens System here. 

I wish, however, to refer expressly to the questions that he 
makes as to trusts and equitable rights. That feature of the 
Torrens System by which the certificate deals only with the legal 
title, disregards equitable estates, and leaves beneficiaries to pro- 
tect themselves by a notice in the nature of a caveat, has never 
commended itself to me; possibly it might be found upon actual 
acquaintance with the Australian system that this method of deal- 
ing with trusts and equitable estates affords proper security. As 
to these and all other points in relation to the system, there is no 
reason why we should slavishly follow it in every particular, or 
imitate it with Chinese accuracy; but careful study of it by those 
familiar with our methods would show what features are best 
adapted to our system and methods of dealing with real estate. 

There are many ways in which improvements can be made upon 
our system, by requiring that acts and proceedings outside of the 
registry of deeds, — such as, for instance, all which lead to municipal 
liens for public improvements, and assignments in insolvency and 
bankruptcy, — shall have no effect upon the title until notice of the 
proposed liens and the instruments of assignment are filed in the 
registry of deeds. Attempts have been made heretofore by an 
organization of lawyers and conveyancers in Boston, of which I am 
a member, to obtain such reforms ; but, in the absence of a decided 
public sentiment behind, such attempts have met with little success 
before the Legislature. 

The great advantage of the present interest in the Torrens 
System is that it will create a public sentiment which will bring 
about the adoption of improvements in our system in the line of 
requiring some notice or intimation of such proceedings outside of 
the registry to be filed there before they can have any effect upon 
titles to real estate. 

Finally, I believe that it would be a move of great value to this 
Commonwealth if a commission of experts should be appointed to 
study in the places where they are in actual operation, not only 
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the Torrens System, but the method of registration of possessory 
certificates, and the method said to be employed in Edinburgh of 
giving certificates of all the instruments to be found in the records 
affecting the title to any particular real estate. If, as some expe- 
rienced real estate brokers believe, and as appears to have been 
the result in some of the Australian colonies, increased facility in 
dealing with estates in land will add to their selling value, the 
increased amount derived in taxes by the State will certainly be 
one form of gain; but the greatest gain will be in facilitating 
transactions in land, and making it easier to obtain it for use. 
Whatever will tend to secure that cannot fail to be of advantage 
to the public. 


James R. Carvret. 
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A DEFECT IN THE MASSACHUSETTS 
PROBATE SYSTEM. 


NDER the statutes and practice of Massachusetts an admin- 
istrator of an intestate estate who has collected the 
personal property and paid the debts of the deceased petitions the 
probate court having jurisdiction over the estate to make an order 
directing the distribution of the surplus remaining in his hands 
among those entitled thereto as next of kin. The petition sets 
forth that there is a balance to be distributed, and gives the names 
and residences of all persons known to the administrator who are 
supposed or claim to be entitled to the estate under the statutes 
of distribution. Upon the filing of this petition the court orders 
notice to all persons interested in the estate, by requiring the peti- 
tioner to publish a citation at stated intervals before the hearing. 
At the hearing the court passes upon all questions of law and fact 
involved in the distribution of the estate? All persons having 
claims have an opportunity to come in and have them heard and © 
adjudicated. The decree which the court renders determines who 
are in fact the persons entitled to the estate as next of kin, and 
orders distribution to them by name.” If no appeal is taken within 
thirty days from the date of the decree, it becomes final and con- 
clusive, unless it can be shown that the administrator was guilty of 
fraud or gross error.2 After he has distributed the property in 
compliance with the decree of distribution, the administrator files 
an account showing such distribution ; upon proof of the truth of the 
account, the court allows it, and the administrator receives a final 
discharge. The statute* enacts that “such discharge shall forever 


1 Loring v. Steinman, 1 Metcalf, 204 ; Muldoon v. Muldoon, 133 Mass.111. In Lor- 
ing v. Steinman, Shaw, C. J., said: “ The decree of distributions involves the necessity 
of inquiry into questions of fact; .. . and in deciding these questions of fact the probate 
court must be governed by those rules of evidence and those presumptions of fact from 
circumstances which are resorted to by all other tribunals in determining questions of 
fact.” In Muldoon v. Muldoon, Field, J., said: “In so far as he holds the proceeds 
simply as administrator, the question of their distribution is for the determination of 
the probate court, and any legal questions involved can come before this court on 
appeal.” 

2 Loring v. Steinman, 1 Metcalf, 204. 

8 Public Statutes, chap. 156, section 7; Davis v. Cowdin, 20 Pick. 510. 

* Public Statutes, chap. 144, section 12. 
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exonerate the party and his sureties from all liability under such de- 
cree, unless his account is impeached for fraud or manifest error.” 

This is in brief the regular method by which an administrator 
settles an intestate estate. The procedure is simple and com- 
plete. The administrator who has acted with ordinary care and 
in good faith obtains a complete discharge from all liability in 
respect to the settlement of the estate. If it appears subsequently 
that the property has been given over to the wrong persons, the 
administrator, who has acted under a decree of distribution, is 
protected. He has obeyed an order of a court of competent juris- 
diction, and, in the absence of fraud or gross error on his part, he 
cannot be held responsible if the decree of the court is erroneous 
in point of fact. In the language of Chief Justice Shaw in the 
leading case of Loring v. Steinman,! “the possibility of falling 
into mistake cannot deter the court from acting, and when all the 
means of ascertaining the truth are exhausted, cannot prevent the 
judgment from being at least so far conclusive as to protect all 
those who are compelled to act under it and to abide by its final 
adjudication.” It is no answer to the administrator’s claim of © 
immunity under the decree of distribution to say that the plaintiff 
never knew of the death of the intestate, nor of the proceedings 
upon the decree. The distribution of an intestate estate is said to 
be analogous to a proceeding zm rem, where the court has juris- 
diction over the subject-matter absolutely, and where persons are 
concerned incidentally only according to their respective rights and 
interests, and where the court, in determining who are entitled to 
the property, settles the question definitely in regard to all persons 
interested, whether they have actual notice of the proceedings or 
not.2, The law may require notice to the next of kin, but it has 
always been held that constructive notice may be adequate.® 

The defect in the Massachusetts probate system which it is the 
purpose of this article to point out is that it fails to provide any 
method by which an executor can secure the same protection that 
a decree of distribution gives to an administrator. In order to see 
clearly that this defect exists, it will be necessary to examine closely 
the practice of decrees of distribution in the case of administrators, 
and to ascertain on what basis it rests. 


1 Metcalf, 204. 
2 Loring v. Steinman, 1 Metcalf, 204; Pierce v. Prescott, 128 Mass. 144. 
8 Loring v. Steinman, 1 Metcalf, 204. 
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This procedure is not based upon any explicit statutory provi- 
sion. There is no enactment that an administrator shall obtain a 
decree of distribution, and there is no express authority given to 
the probate court to make such a decree. One of the conditions 
of the bond which an administrator is required by statute to give 
is that he shall pay to such persons as the court may direct the 
balance remaining in his hands upon the settlement of his ac- 
counts ;! this, says the court, “contemplates that an administra- 
tor is entitled to be protected by a decree of distribution, passed 
by the probate court, before he can be called upon to divide the 
balance remaining in his hands among those claiming it as distri- 
butees under the statutes.””? Upon this implication of the statute 
prescribing the conditions of the administrator’s bond is based the 
right of the administrator to obtain and the authority of the pro- 
bate court to make a decree of distribution. No other source of 
the jurisdiction exercised has been pointed out in any of the re- 
ported cases. The practice has existed for many years, however, has 
been embodied in the rules governing the procedure of probate 
courts,’ and may be taken to be firmly established in this State. 

It is not laid down anywhere that an administrator sha// obtain 
a decree of distribution before distributing the estate, except so far 
as distribution without such a decree might be a breach of his 
bond. But, on the other hand, it seems to be the only mode in 
which an administrator can secure protection against the future 
claim of an unknown heir. It has been suggested, and there is 
some authority to support it, that the allowance of a final account 
showing items of distribution is in effect a decree of distribution as 
to such items, and affords the administrator the same protection. 
In Emery v. Batchelder,* Morton, C. J., said: “The allowance of 
the final account in which the defendants credited themselves with 
the residue in their hands as paid to the executors in Maine was 
in effect an order of the court that such residue should be trans- 
mitted to the defendants as principal executors appointed in Maine. 
If the executors in the two States had been different persons, it is 
clear that the executors here could not be held accountable in our 
courts after they had, under an order of the probate court, trans- 
mitted the balance in their hands to the executorsin Maine. They 


1 Public Statutes, chap. 130, section 2, par. 4. 
2 Morton, J., in Cathaway v. Bowles, 136 Mass. p. 55. 
8 Fuller’s Massachusetts Probate Law, 136. 4 132 Mass. 452. 
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then would have fully administered the estate here.” On the other 
hand, the court in the case of Granger v. Bassett,! speaking through 
Justice Wells, said: ‘‘ The probate court had no authority over the 
distribution of the residuary legacies. The relative rights of the 
legatees, and other questions affecting such distribution, cannot 
properly be heard upon the settlement of the executor’s account. 
For the same reason, the executor should not be allowed for their 
payment in his account, as the effect of such allowance, if any 
effect can be given to it, would be to prejudice the rights of those 
who should claim a larger share than had been paid them. The 
settlement of the account should determine the amount of the resi- 
due subject to distribution, but not the rights or shares of those 
who are entitled.” 

By thus holding that items of distribution of the balance of the 
estate are not properly to be included in an account, the court, in 
effect, decided that the allowance of an account could not amount 
to a decree of distribution as to such items. But whatever doubt 
there may have been on the subject is set at rest by the decision 
of the Supreme Court rendered in January, 1892, in the case of 
Defriez v. Coffin. In that case, to quote from the opinion, “ With- 
out a decree of distribution the administrator paid over to certain 
persons whom he supposed to be the heirs of the testator the resi- 
due of the estate in his hands after payment of debts and various 
charges and expenses. It turned out about a year after that they 
were not the heirs, and that the daughter for whose benefit this 
suit was brought was the sole heir. Shortly after the distribution, 
and before he knew of the daughter, the administrator presented 
to the probate court an account, in which he credited himself with 
the amount paid to the supposed heirs. This was allowed by the 
probate court. But it is clear that the action of the probate court 
in allowing it did not legalize the payments to the supposed heirs. 
Whatever might have been the result had the distribution been 
made in good faith under the decree of the probate court, the 
estate is still in his hands, and has not been fully administered.” 
Here is a direct decision that the allowance of an account will not 
afford the protection of a decree of distribution. The court cites 
the case of Granger v. Bassett, quoted above, and the inference is 
that the decision is based upon the ground that items of distri- 


1 98 Mass. 462. 2 155 Mass. 203. 
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bution are not properly a part of an account. It is true that in 
Defriez v. Coffin it was an administrator with the will annexed 
who was acting in the settlement of the estate; but the court 
apparently overlooked this, and treated the case as if it had been 
an administrator of an intestate estate. If the decision is rested 
upon the ground stated above, this fact is not material. 

Section 14 of chapter 144 of the Public Statutes, as amended by 
Acts of 1889, chapter 466, section 2, reads as follows :— 


“The decree of the court having jurisdiction, allowing an account of 
an executor, administrator, trustee, or guardian, shall, except in cases of 
fraudulent concealment or fraudulent misrepresentation on the part of the 
accountant, be final and conclusive against all persons interested in such 
account, and legally competent at the date of such decree, . . . and against 
all other persons who are or may become interested therein, although 
unborn, unascertained, or legally incompetent to act in their own behalf, 
if their guardian ad /item or next friend has, after having been duly 
qualified, assented to such account, or been heard thereon.” 


It might have been argued that the effect of this statute was to 
make the allowance of an account equivalent to a decree of dis- 
tribution. But in so far as items of distribution are concerned, 
this statute cannot have that effect, because, according to Defriez 
v. Coffin and Granger v. Bassett, items of distribution are not pro- 
perly a part of an account, and the statute cannot be construed as 
extending to items improperly included in the account allowed. 

So far this discussion has dealt only with the administrator of 
an intestate estate ; the defect which seems to the writer to exist 
in the Massachusetts probate system has reference to an executor, 
or to an administrator with the will annexed, who is to all intents 
and purposes in the same position. But in order to approach the 
question properly, it was necessary to examine briefly the subject 
of decrees of distribution.! 

It seems to be universally admitted that an executor is not 


1 The term “decree of distribution,” as ordinarily used, applies to the order of the 
court directing the distribution of an intestate estate among those entitled to a distribu- 
tive share under the statutes of distribution. But an executor also distributes the 
estate of his testator. The distribution in his case is determined by the will instead 
of by the statutes, as in the case of the administrator. A decree of distribution applied 
to an executor would be an order of the court directing the distribution of a testate 
estate among those entitled to a distributive share under the will of the testator. It 
is in this sense that the term is used in this article when applied to an executor. 
Such a decree would have the same effect in protecting the executor, and to the same 
extent as a similar decree protects an administrator. 
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entitled to obtain a decree of distribution from the probate court. 
No statute can be found authorizing the probate court to make such 
a decree upon the petition of an executor. There is no condition 
in the executor’s bond from which it can be argued that a decree 
of distribution “is contemplated.” While the administrator is 
bound to pay “to such persons as the court may direct the balance 
remaining in his hands,” ! the executor gives bond “ to administer 
according to law and to the will of the testator all his personal 
estate which may come to his possession.” There is hardly 
enough ground in this provision from which the court can “con- 
template” a decree of distribution. By section 12 of chapter 144 
of the Public Statutes it is provided that “when an executor, 
administrator, guardian, or trustee has paid or delivered over to the 
persons entitled thereto the money or other property in his hands 
as required bya decree of the probate court, he may perpetuate the 
evidence thereof by presenting to said court within one year after 
the decree is made an account of such payments or of the delivery 
over of such property.” It might be suggested that this statute 
“contemplated” that an executor was to be entitled to obtain the 
decree mentioned in it. But the Supreme Court has never so 
decided. On'the contrary it held in the case of Cowdin v. Perry,* 
that the probate court has no jurisdiction to order the payment of 
legacies to particular persons. The facts of that case were as fol- 
lows: A testator bequeathed property to his grandchildren to be 
equally divided between them, provided that if any grandson should 
die before arriving at the age of twenty-one years, the share of the 
one so dying should be divided equally among the surviving ones. 
The executor paid the share of a grandson who was under twenty- 
one years of age to his guardian. An account was subsequently 
filed in which the executor credited himself with the amount so paid 
to the guardian. This account was allowed by the probate court 
upon notice given to all the other legatees interested under the will. 
The minor grandchild died under age, and one of the other grand- 


1 Public Statutes, chapter 130, section 2, paragraph 4. 

2 Public Statutes, chapter 129, section 5, paragraph 2. 

8 There are other statutory provisions which seem to indicate that the framers sup- 
posed that an executor could obtain a decree of distribution. For example, Public 
Statutes, chapter 143, section 12, enacts as follows: “ Such suit [upon the bond] may 
be brought by a person who is next of kin to recover his share of the personal estate 
after a decree of the probate court ascertaining the amount due to him, if the executor 
or administrator neglects to pay such amount when demanded.” 

# 11 Pick. 503. 
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sons brought action against the executor for a share of the legacy 
paid over to the guardian. It was held that the legacy was con- 
tingent upon the grandsons attaining the age of twenty-one years ; 
that it was the duty of the executor to retain it in his hands until 
the legatee’s attainment of that age or his death ; and that the set- 
tlement of the account containing the credit of the payment of the 
legacy to the guardian of the minor did not discharge the executor 
from liability. The case might have been decided without passing 
upon the power of the probate court to make a decree of distribu- 
tion on petition of an executor upon the ground that items of dis- 
tribution of legacies are not properly inc!uded in an account. But 
the court did not take this ground, resting their decision squarely 
on the want of power in the probate court to order the payment of 
a legacy, without reference to the question whether or not the 
allowance of the account amounted tosuch an order. This is what 
was said by Chief Justice Shaw, who delivered the opinion :— 


“ But the question to whom and at what time a legacy or distributive 
portion under a will is to be paid by an executor is one of which the 
probate court has no jurisdiction. Any decree directing the executor 
to pay or not to pay a legacy to any particular person, whether upon or 
without notice, would be extra-judicial, and would afford the executor no 
justification. It would in this respect be similar to a decree directing 
payment of a debt, and as such a mere nullity.” 


The case of Cowdin v. Perry was decided in 1831. If the pro- 
bate court had no jurisdiction to make a decree of distribution in 
the case of an executor in 1831, no statute since has conferred it. 
The statutes! give the probate court jurisdiction of all matters 
relating to the estates of deceased persons. It cannot be said that 
this gives the court jurisdiction to grant a decree of distribution to 
an executor. A statute of almost exactly the same terms? was in 
force in 1831, when the case of Cowdin v. Perry was decided, and 
when it was held that to order the payment of legacies was beyond 
the jurisdiction of the probate court. The statute of 1891,3 which 
gave the probate court full equity jurisdiction of all matters relating 
to the administration of the estates of deceased persons, and of wills, 
conferred upon the court such general chancery powers as had been 


? Public Statutes, chapter 156, section 2. 
2 Revised Statutes, chapter 83, section 6. 
8 Acts, 1891, chapter 415. 
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previously vested in our courts of equity.’ But the granting of 
decrees of distribution to executors has never been within the juris- 
diction of courts of equity. There seems to be a fundamental 
distinction between the jurisdiction of the probate court over tes- 
tate and intestate estates, While the distribution of the latter to 
the next of kin by the administrator is said to be a matter “ wholly 
and peculiarly within the jurisdiction of the probate court, exercis- 
ing in this respect the jurisdiction of the ecclesiastical courts,” ? the 
distribution of the former by the executor to the legatees is held to 
be wholly beyond the jurisdiction of the court. This distinction may 
be the basis for extending the powers of the court by “contempla- 
tion” in the case of an administrator, and not in that of an executor. 

That an executor has need of the protection which a decree of 
distribution gives an administrator is of course apparent. In the 
case of every legacy, specific as well as residuary, to individuals 
named as well as to a class, the fact of identity of the legatees must 
be established and decided by some one. If the legacy is to the 
heirs of the testator, it must be determined who are the heirs, 
whether children, or brothers and sisters, or more remote relatives. 
If the bequest is to first-cousins, for instance, it must be settled 
how many first-cousins there are. If property is given by the will 
to the eldest son of John Brown, the question Who is the eldest 
son ? must be answered. And when it is simply a specific bequest 
to John Brown, there is a fact involved which must be determined. 
It is unnecessary to suggest some of the situations in which an 
executor, who has acted in good faith and with all possible care, 
may find that he has paid the legacy to the wrong person; they 
are too evident. A very good illustration of an extreme case of 
apparently unavoidable mistake of fact may be found in the reports 
of the cases of Defriez v. Coffin and Shores v. Hooper.® If there 

1 The statute 1883, chapter 223, conferred upon the Superior Court equity juris- 
diction. The words of the statute are: “ Original and concurrent jurisdiction with the 
Supreme Judicial Court in all matters in which relief or discovery in equity is sought.” 
It was held in Baldwin v. Abraham, 140 Mass. 459, that this only conferred such equity 
jurisdiction as was vested in the Supreme Court as a court of general equity jurisdic- 
tion. The extent of the jurisdiction conferred by the statute of 1891 must have the 
same limits. 

2 Loring v. Steinman, 1 Metcalf, 204. 

8 155 Mass. 203; 153 Mass. 228. These two cases arose from a mistake in fact as 
to who were the heirs of the testator, entitled under his will to the residue of his estate. 
The testator had been a resident of Nantucket from 1862 until his death in 1884. He 


was never known by the community nor by his family to have married. His sisters 
were supposed to be his heirs, and the residuary estate was divided among them. It 
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is any reason for protecting the administrator from liability aris- 
ing from mistakes of fact, the same reason exists in the case of an 
executor. 

It remains to be considered whether an executor can obtain the 
necessary protection in some other way than by a decree of distri- 
bution. The usual method in which testate estates have been 
wound up is by the filing of an executor’s final account showing 
payments of legacies as well as all other expenditures. Upon the 
allowance of such final account by the probate court the executor 
has considered his liability at an end. But is it? The cases of 
Granger v. Bassett and Defriez v. Coffin have decided that pay- 
ments of residuary legacies are not proper items of an account, and 
that an allowance of an account showing such payments will afford 
no protection to the accountant. To be sure, all persons who sign 
the account as consenting to it can be estopped from objecting to 
it thereafter, and the account, including items of distribution, can 
be properly allowed for this purpose. But this does not cover the 
real difficulty, the unexpected appearance of some person unknown 
to the executor who is entitled to the residuary legacy, and who, 
ex hypothesi, has not consented to the account. The allowance of 
the account cannot affect him. 

If items of payment of residuary legacies have no place in an 
account, is the same true of payments of specific legacies? What 
distinction can be drawn? But apart from this, if it is true that 
the probate court has no jurisdiction to order the payment of a 
specific legacy, it is clear that the allowance of an account showing 
such payment cannot protect the executor. The theory upon which 
exemption from further liability is claimed is that the court, by 
allowing the account, has decreed that the executor has paid the 
right amount to the right person. But such a decree in the case 
of a specific as well as residuary legacy, according to the opinion 
of the court in Cowdin v. Perry, would be beyond the jurisdic- 
tion of the probate court. As was said by Chief Justice Shaw in 
was discovered subsequently that he had been married in Alabama in 1860, and had had 
a child, a daughter, born in 1861. He had deserted his wife and child in 1861, taking 
with him what little property his wife had. The wife had moved to Tennessee, where 
she had died soon after, in utter poverty, leaving the child dependent on the charity of 
neighbors. The daughter was found among the moonshiners of the Tennessee moun- 
tains in 1888. These facts were proved before the court, and the daughter was declared 
entitled to the property, which had been given over to the sisters. The story of 


this case, as it appears in the depositions of the witnesses, presents a romance which 
can hardly be surpassed in fiction. 


| 
| 
| 
| 
\ 


MASSACHUSETTS PROBATE SYSTEM. 41 


that case, “the object of such accounting by the executor before 
the judge is to show that he has paid according to his charges ; 
and upon producing proof of the fact of payment, such charge is 
allowed. But whether such payment is rightful is a question for 
which the executor himself stands responsible.” 1 The section of 
chapter 144 of the Public Statutes in regard to the allowance of 
accounts has been referred to above,? in considering the effect of the 
allowance of administrator’s accounts. What was said in that con- 
nection is equally applicable to the case of an executor. If the 
statute does not operate to make the allowance of an administra- 
tor’s account final and conclusive as to the fact of payment of dis- 
tributive shares to the proper persons, it cannot have that effect 
upon the allowance of an executor’s account. 

If the allowance of an account cannot protect an executor who 
has paid a specific or residuary legacy to the wrong person, is there 
any other method by which the desired result can be attained? It 
may be suggested that the executor can refuse to pay the legacy 
to the supposed proper legatee until the latter brings action and 
establishes the fact before a jury that he is entitled to the legacy. 
But if the executor pursues this course simply for the purpose of 
protecting himself, and not from any real doubt as to the rightful- 
ness of the plaintiff's claim to the legacy, it may fail to afford him 
any security. If the plaintiff recovers a judgment he gets a sepa- 
rate judgment for costs against the executor personally. Whether 
the executor can reimburse himself from the estate will depend 
upon the decision of the judge of probate as to the propriety of 
the suit. And, further, if the real legatee should turn up subse- 
quently, and bring action for the legacy, the executor would have 
no defence. The action to recover a legacy is an action of con- 
tract. What the plaintiff obtains, if he is successful, is a judgment 
at law. The court of law cannot make a decree ordering the pay- 
ment of the legacy. After judgment the executor does not pay the 
legacy under a decree of the court, but the plaintiff satisfies his 
judgment out of the estate of the testator. The fact that one jury 
found the first plaintiff entitled could not prevent a second jury 
from finding in favor of the second plaintiff. Only the parties to 
the first suit would be concluded by the verdict and judgment. If 


1 11 Pick. 503. 2 Ante, page 36. 
® Public Statutes, chapter 166, sections 6 and 7; Perkins v. Fellows, 136 Mass. 294. 
_ * Public Statutes, chapter 136, section 19. 
6 


42 HARVARD LAW REVIEW. 


at the time of the second suit the executor had no assets of the 
testator in his hands, the plaintiff's judgment for the legacy run- 
ning against the executor in his official capacity would be of little 
value ; but the executor would have to pay the costs of the second 
suit out of his own pocket, and would find considerable difficulty 
in reimbursing himself. And in addition to that, the finding of 
the second jury would prove that the executor had violated his 
bond, and if the plaintiff could obtain the consent of the judge 
of probate,! the bond might be enforced against the executor. 
Whether or not the judge of probate would allow a suit upon the 
bond might depend upon the character of the first suit for the 
legacy. It will be seen from this very brief and superficial discus- 
sion that the executor will come very far from securing the neces- 
sary protection by pursuing the method suggested. 

_ If two or more persons claimed the same legacy, it would be 
open to the executor to file a bill of interpleader, and have the 
court decide which of the two was entitled. But this would not pre- 
vent a third person from proving subsequently that he, and neither 
of the other two, was the legatee named in the will; he would not 
have been a party to the interpleader suit, and would not have 
been bound by the decree. A bill of interpleader is within the 
equity jurisdiction of the court, and a court of equity has the power 
in some cases to bind by its decree persons named as parties who 
are out of the jurisdiction. When the subject-matter is within the 
jurisdiction, and there are other parties before the court, so that 
the cause can be decided on its merits, and an effectual decree 
made, the court will proceed, and the rights and interests of the 
absent parties who have been given constructive notice in com- 
pliance with the order of the court, will be bound and concluded 
by the decree.? But the court of equity, having the subject-matter 
within its jurisdiction, could not make a decree i rem binding all 
the world. Its decree would only settle the rights of those parties 
who were named as such, whether they appeared or not. It could 
not bind parties unknown who are not named, and to whom no 
notice, actual or constructive, is given. A bill of interpleader would, 
then, secure no greater protection to the executor than would an 
action at law. On doubtful questions of law the executor may main- 
tain a bill for instructions; but this will not decide questions of 
fact, nor bind unknown heirs. 


1 Public Statutes, chapter 143, sections 10-13; Newcomb v. Williams, 9 Metcalf, 525. 
2 Spurr v. Scoville, 3 Cush. 578. + 
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The conclusion reached by this investigation is that our probate 
system provides no method by which an executor in distributing 
the estate of his testator can protect himself from liability to 
unknown legatees. It is unnecessary to consider what means are 
open to an executor to shift the loss after it has fallen. The 
purpose of this article has been to show simply that the liability 
cannot be escaped. It would not be a difficult matter to show that 
whatever remedies the executor may have to shift the burden fails 
to give him adequate protection. The fact that the executor must 
shoulder the liability seems to be a defect in our probate system, 
which is not remedied by the fact that there is a possibility that the 
ultimate loss may be transferred to another. There is no reason 
why an executor should be forced to assume this extreme liability. 
As the law stands, he has practically the responsibility of an 
insurer. He must find the person entitled at his peril. Good 
faith and the highest possible degree of care are no defence if the 
legacy has been paid to the wrong person. His liability is of the 
exceptionally strict class to which belongs that of common carriers 
and innkeepers. The situation does not call for any such liability. 
There is no reason why an executor should be in any different 
position in this respect than an administrator; good faith and due 
care are all that reasonably can be required of him. No testator 
could conscientiously demand such responsibility on the part of the 
man whom he has chosen to distribute his estate. The present 
situation seems the result of oversight, and not of intention. Few 
executors have realized what the extent of their liability has been. 
Thousands of final accounts have been rendered and allowed, and 
have been supposed to terminate the liability of the executor. But 
if the conclusions of this article are correct, the liability will run on 
forever, not terminated even by a Statute of Limitations. Until the 
Legislature steps in and remedies this defect, it may be said that 


once an executor, always an executor. 
Oliver Prescott, Fr. 


1 “Ts this right of action [to recover a legacy] lost by delay in bringing the same? 
Clearly not by the general statutes limiting the period for bringing actions, as legacies 
are not within them, they being held to partake so far of the nature of a trust, or 
demand of an equitable character, as not to be embraced therein.” — DEWEY, J., in 
Brooks v. Lynde, 7 Allen, 64. 
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DEDICATION OF REALTY — NATURE OF DEDICATOR’s Act. — The recent 
case in Minnesota of Flaten v. Moorhead, 53 N. W. Rep. 807, raises a 
question of dedication, without laying to rest the much-disturbed spirit in 
dedication, — the legal fee. A railroad had deeded land to defendant 
city by a warranty deed, with this qualifying clause : “ Said tract of land, 
hereby conveyed, to be forever held and used asa public park.” The 
defendant city was about to build upon the land so conveyed a prison. 
One of the public apparently sues for an injunction, which the court 
grants, saying, with perfect propriety, that it was not necessary to then 
determine whether the grant was of a mere easement, or an estate upon 
condition, or estate in trust. Now, if the fee ever passes out of the owner 
in dedication, it would seem that it must here, for there is a ame: 4 
deed outright to the city, a grantee capable of taking even an out-and- 
out gift, and it would seem that the dedicator had parted with the fee to 
trustees. 

First, what does the dedicator part with ; what rights do the public 
win? ‘The better view is that he does not pass the fee. S¢. Mary, New- 
ington v. Jacobs, L. R. 7 Q. B. 53. 

Even in the principal case the fee does not pass. If it did, it would 
be upon trust, and a dona fide purchaser might acquire the whole 
estate. But this would be contrary to the spirit of the entire doctrine 
of dedication, under which the public’s right can never be taken from 
them. Mew Orleans v. United States, 10 Pet. 734. The better view is 
that the public acquire rights in another’s land in the nature of an 
easement. 

Then how does the dedicator part with these rights? The magic of 
dedication seems particularly effective here, for this right in land can be 
granted by parol (Barclay v. Howell's Lessee, 6 Pet. 498) ; can be granted 
to an innominate grantee, —the unincorporated public (ew Orleans v. 
United States, 10 Pet. 662); and can be acquired by use for a time less 
than the period of prescription (Voyes v. Ward, 19 Conn. 250). 

Thus the dedicator’s act is not essentially a legal grant. He may work 
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a dedication without the necessities of a common law grant. It is rather a 
declaration of his, which he is not allowed to deny, that he shall be in- 
dictable at the hands of whom it may concern. 

In this light, dedication seems unilateral; yet, since some form of 
acceptance by the public is necessary to make the dedicator’s act irrevo- 
cable it is not entirely unilateral. 


LIABILITY OF CORPORATIONS TO EXEMPLARY DAMAGES FOR THE TORTS 
OF THEIR AGENTS. — One of the worst abuses in the working of the rule 
as to exemplary damages has received a salutary check in a recent de- 
cision of the Supreme Court of the United States (Zake Shore & M. S. 
Ry. Co. v. Prentice, 13S. C. Rep. 261). To many lawyers the justice of 
punishing a defendant criminally without allowing him a trial in accord- 
ance with the criminal law, has never appeared perfectly obvious. The 
whole principle of “smart money” seems to many an unnecessary and 
illogical survival of the times when the jury were sole arbiters of the 
amount of damages as well as of the facts. But whatever the true the- 
ory may be, the practice of giving punitive damages in cases of aggra- 
vated tort is now in most jurisdictions too firmly established to be 
overturned. The essence and justification of the practice is in the con- 
venient punishment which it inflicts upon flagrant wrongdoers. Com- 
pensation is all that the plaintiff is ever entitled to ask; but it may not 
be inexpedient to make the defendant “smart” for his wanton or oppres- 
sive conduct; and if the plaintiff reaps the benefit of this punishment, — 
why, so much the better for him. Now, as the whole object of the rule 
is the punishment of the defendant, it is altogether clear that the rule 
should be applied only in cases where the defendant has himself been 
guilty of some outrageous act. Accordingly, it has long been the better 
opinion that a master is not liable in exemplary damages for injuries 
resulting from the acts of his servant, unless the criminal intent, which 
alone warrants the imposition of such damages, can be brought home 
specifically to him (Zhe Amiable Nancy, 3 Wheat. 546). The plaintiff 
must be fully compensated; but there is no reason in law or in the 
nature of things why the master should be punished like a criminal for 
acts which he did not do and could not prevent. It would seem natu- 
rally to follow that corporations are not to be held liable in punitive 
damages for the oppressive conduct of servants whom they have not 
been negligent in choosing, and whose acts they neither authorized nor 
approved. Nevertheless, many courts, which do not require the indi- 
vidual principal to pay more than compensation for the injurious acts 
of his servant, do hold the shareholders of corporations, and especially of 
railway corporations, liable to be fined in the discretion of a jury for evil 
designs which they never entertained. The reason for this anomalous 
extension of an anomalous rule appears to be a lively distrust of corpora- 
tions in general, and of railway corporations in particular. We are told in 
a leading case on this subject (Goddard v. G. T: Ry. Co., 57 Me. 202) that 
“all attempts to distinguish between the guilt of the servant and the 
guilt of the corporation, or the malice of the servant and the malice of 
the corporation, is sheer nonsense, and only tends to confuse the mind 
and confound the judgment.” By way of complete and crushing answer 
to the objection that this policy results in punishing the innocent for the 
sins of the guilty, it is said that “if those who are in the habit of think- 
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ing that it is a terrible hardship to punish an innocent corporation for 
the wickedness of its agents and servants, will for a moment reflect upon 
the absurdity of their own thoughts, their anxiety will be cured. Careful 
engineers can be selected who will not run their trains into open draws ; 
and careful baggage-men can be secured who will not handle and smash 
trunks and bandboxes, as is now the universal custom; and conductors 
and brakemen can be had who will not assault and insult passengers ; 
and if the courts will only let the verdicts of upright and intelligent juries 
alone, and let the doctrine of exemplary damages have its legitimate in- 
fluence, we predict these great and growing evils will be very much les- 
sened, if not entirely cured. There is but one vulnerable point about 
these existences called corporations,— and that is, the pocket of the 
moneyed power that is concealed behind them ; and if that is reached, 
they will wince.” This learned judge, who would put an end to all the 
evils of mankind with the noble weapon of exemplary damages, is con- 
clusively answered in the careful and convincing opinion of Mr. Justice 
Gray in the principal case. A passenger on the Lake Shore Road, who 
had been inexcusably maltreated, but not physically injured, by the con- 


‘ductor of the train on which he was travelling, brought an action against 


the corporation in the Circuit Court, claiming exemplary damages. There 
was no pretence that the conductor was known to his employers as an 
unsuitable person for his position, or that they countenanced or approved 
his acts in any way. The jury were nevertheless charged that they 
might give punitive damages, and the plaintiff obtained the enormous 
verdict of $10,000. This sum was subsequently reduced to $6,000, on 
the plaintiff’s motion. The defendant then sued out its writ of error. 
Mr. Justice Gray reviews the authorities with much care, pointing out 
that exemplary damages are given, “not by way of compensation to the 
sufferer, but by way of punishment to the offender,” and that therefore 
an individual principal cannot be held liable for exemplary damages 
“merely by reason of wanton, oppressive, and malicious intent on the 
part of the agent.” “The rule,” he continues, “has the same application 
to corporations as to individuals. This court has often, in cases of this 
class, as well as in other cases, affirmed the doctrine that for acts done by 
the agents of a corporation, in the course of its business and of their em- 
ployment, the corporation is responsible in the same manner and to the 
same extent as an individual is responsible under similar circumstances.” 
This position seems impregnable. 


LrBELLous MatrTer. — Another decision has been added to the already 
perplexing mass of authority on defamation. In Buckstaff v. Viall, 54 
N. W. Rep. 111, the complaint alleges that the defendant, who was the 
sole owner and publisher of the ‘‘ Oshkosh Times,” maliciously published 
an editorial on the plaintiff, who was State senator from the senatorial 
district of which Oshkosh was the natural centre, to the following effect. 
He is addressed as “ Divine Senator,” “ Mighty Being,” “‘Omnipotence,” 
— appellations which on their face might impute divinity and its conse- 
quent virtues, but which also “ may mean,” as the court says, “ that he is 
vain, self-conceited, pompous, self-aggrandizing, and assumes a despotic 
and god-like character above his constituents and all other men.” Fur- 
ther, heis called “ Senator Bucksniff,” “His Majesty Bucksniff,”’ “‘ Dearly 
beloved Bucksniff ;” and this recurring epithet of “ Bucksniff,” while the 
plaintiff's name was Buckstaff, seems to be the gravamen of the charge. 
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A demurrer to this complaint, on the ground that it did not state a 
cause of action, was overruled; and from this ruling the defendant 
appeals. The chief grounds of the demurrer are two: (1) That the arti- 
de is not libellous ; (2) That it is privileged. 

As to (1) the court, in referring to the epithet of “ Bucksniff,” very 
properly says: “It is a nickname which is a name of reproach, and an 
opprobrious appellation, and is in the similitude of ‘ Pecksniff,’ one of 
the familiar and most contemptible characters in Dickens;” and holds 
that this literary allusion and accusation of divinity are prima facie \ibel- 
lous. This view is undoubtedly right, both on principle and authority. 
Even if the charges are somewhat novel, they are ample to subject the 
plaintiff to one or more of the indignities of “ shame, disgrace, hatred, 
scorn, ridicule, and contempt,” to all of which indignities the court declares 
the charges subjected him. 

Point (2) need scarcely concern us ; for even if the communication 
were privileged, and the occasion not overstepped, yet malice, which is 
here charged, is a sufficient replication to privilege. 


RIGHTs OF ACCESS TO UNDERLYING STRATA OF THE EARTH’S SurR- 
FACE.— A very pretty question of first impression has been raised in 
Pennsylvania in the recent case of Chartiers Block Coal Co. v. Mellon, 25 
Atl. Rep. 597, and on these facts. The defendant landowner granted to 
the plaintiff by the same form of grant as he would convey the fee of 
land all the coal under his land, and the mining rights and privileges, 
reserving no rights in the coal, nor ways to or through the coal. In 
Pennsylvania this passes to the plaintiff, not a profit, a mere right to 
go on and take, but the full title to a subterranean estate in land of cer- 
tain depth, — an estate in land of as high a legal degree as the grantor’s 
remaining fee, which remainder happens in the order of nature to be 
both above and below his (Zi/ibridge v. Coal Co., 143 Penn. St. 293; 
cf. Zardizy v. Granville, L. R. 3 Ch. Div. 826). This land proves to be in 
the oil region, and the grantor proceeds to sink wells through the plain- 
tiff’s slice of land. Now, is the grantor trespassing on thegrantee’s land, 
or must he have this right of access to the lower levels of his fee? For 
observe, he reserves no such easements. The facts, it will be seen, are 
almost perfect. 

It will be agreed on all hands that he must have this access; the 
necessities of the case demand it. Then the interesting inquiry is, What 
kind of a right is it? 

It was suggested by the judge below that the right of access was a way 
of necessity, and in one opinion on the appeal that it was a natural right. 
The latter said: “I would lay down the broad proposition that the several 
layers or strata composing the earth’s crust are by virtue of their order 
and arrangement subject to reciprocal servitudes ; and as these are im- 
posed by the laws of nature, and are indispensable to the preservation 
and enjoyment of the several layers or stra¢a to and from which they are 
_ due, the courts should recognize and enforce them ;” and “ the necessity 
for access results from the work of nature just as truly as the necessity 
for support.” 

Of course this right is allowed by the necessities of the situation, and 
it is in a certain sense a way, —at least it is ameans of access, — and so 
may be not inaptly called a way of necessity. Moreover, in this case, 
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and probably in the majority of cases, it will make no difference what it 
is named, for under either name it will exist. But if way of necessity is 
examined there appear certain limitations resting on the real nature of 
its doctrine that could be here ill-applied. There shall, for instance, be 
but one way of necessity, — a restriction which would be curious to apply 
to oil-wells. Furthermore, a way of necessity does not always arise where 
there is no other access (1 Wms. Saunders, 323 a), but only where there 
has been a grant or the equivalent of a grant (Leake, “ Uses and Rights 
of Land,” p. 267). Thus, if an inaccessible tenement should be separated 
by escheat, no way of necessity exists (Proctor v. Hodgson, 10 Ex. 824). 
Such limitations show the nature of way of necessity, — that it is an 
implied grant of an easement arising between grantor and grantee, 
since it cannot be considered the transfer of land would have taken 
place without it. As in other easements of necessity, a man shall not 
derogate from his grant. 

These questions have to do only with the inception, the acquisition of 
this right, for, once acquired, it is the same in either case, — a right in 
another’s land, an easement. But it is just this point of acquisition that 
makes the only difference between natural rights and ordinary easements. 
The right of access in the principal case must exist, not because of any 
grant implied or real, but for the same reasons that riparian rights and 
rights of support exist. Like them, it is a natural right, and must be 
treated as always having existed. 

Besides giving the true aspect of the origin of the right, the last view 
will be applying to new facts a broader principle, and one with more 
room to accept the new situations. 


In the death of Moses Day Kimball, which occurred in Washington on 
April rst, the School has lost one of the most promising of its recent 
graduates ; while those of us who knew him have lost a good and true 
friend. At the time of his death he was filling the position of private 
secretary to Justice Gray, of the United States Supreme Court, — a much- 
prized appointment, given to him on his graduation last June. In the 
School his exceptional ability was recognized on all sides, and his un- 
tiring devotion to his work was the admiration of every one. He was 
invariably pleasant and courteous to all, kind and self-sacrificing. He 
would always cheerfully give up a part of his time — so abundantly filled 
with his own work —to explain to a less able fellow-student some diffi- 
cult point of law which his own quick and acute mind had easily grasped. 
He was never so busy that he could not give to others whatever aid they 
asked of him ; and he never gave grudgingly, but kindly, pleasantly, and 
simply. He did not thrust himself forward, nor make any claims to the 
— of leader, which was universally accorded him. He was respected 

y all who came in contact with him, loved and admired by those who 
had the good fortune to be his intimate friends. All looked forward toa 
career for him full of honor and usefulness, and it seems peculiarly sad 
that death should have cut short a life that promised so much,! 


1 We are indebted for this notice to Oliver Prescott, Jr., a fellow-editor and class- 
mate of Moses Day Kimball. — Epirors. 
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ADMIRALTY — JURISDICTION OF STATE COURT— ENFORCING LIEN GIVEN BY 
StaTE. — Pub. St., Mass., c. 192, § 14, gives a lien for repairs furnished a vessel in her 
home port. Section 17 of same chapter gives the State courts authority to enforce such 
liens ; 4e/d, that the State courts have jurisdiction to enforce such liens by proceedings 
in rem, notwithstanding Rev. Stat. U. S. § 563, subd. 8, and § 711, subd. 3 (giv- 
ing the United States District Courts exclusive jurisdiction of “all civil causes of 
admiralty and maritime jurisdiction, saving to suitor the right of a common law remedy 
in all cases where the common law is competent to give it”) Morton and Knowlton, JJ., 
dissent. Atlantic Works v. The Glide, 33 N. E. Rep. 163 (Mass.). 

Holmes, J., who gives the opinion of the majority of the court, has previously dis- 
cussed this question in his note in 3 Kent’s Commentaries, 12th ed., 171. He takes the 
position that the lien is a right of property by itself, distinct from a right to proceedings 
in rem, just as a mortgage is distinct from the foreclosure proceedings given to enforce 
it. It has been held by the United States courts that a State law creating a lien where 
there is no parallel lien given by maritime law is valid; and if the State may give the 
lien, it would be strange if it could not enforce it. If the lien is regarded merely as a 
remedy on a maritime contract, then the State by its statute would simply be trying to 
establish a remedy in certain admiralty cases; and as the State has no courts of me 
ralty, that would really be attempting to impose a new process on a court outside of its 
power. Morton, J., who gives a dissenting opinion, contends that the lien is merely a 
remedy for enforcing a maritime contract, and not a distinct right of property, and thus 
is within the exclusive jurisdiction of the District Courts under the clause above stated. 
The United States courts enforce such liens on the same principle on which they have 
enforced liens given by foreign law. 

AGENCY — MASTER AND SERVANT — WHAT CONSTITUTES THE RELATIONSHIP, — 
The defendants, manufacturers of fireworks, contracted with a Fourth of July Com- 
mittee of the town of A to furnish a $400 display of fireworks, and to send down a man 
to take charge of it. The female plaintiff, a spectator at the celebration, was injured 
by the horizontal discharge of a rocket by a boy of seventeen whom the defendants 
had sent down with the man contracted for; the boy at the time of the accident being 
under the control of one of the committee. The plaintiff was nonsuited at the trial. 
Held, affirming the nonsuit, that the contract was for the sale and delivery of personal 
property, not one requiring the defendants to give a display or exhibition ; that the 

y who discharged the rocket which struck the plaintiff was not at the time the 
servant of the defendants, but of the committee. Wyllie et ux. v. Palmer, 33 N. E. 
Rep. 381 (N. Y.). 

AGENCY — RAILWAY COMPANY AND CONDUCTOR — AUTHORITY TO ACT IN 
EMERGENCY. — Action against a railway company to recover for lodging and care fur- 
nished a brakeman, injured while making up a train, and carried in an unconscious 
condition to the plaintiff’s house. Soon after, on learning of the accident, the conductor 
of the train, who was the highest officer of the company present, came to the house, 
and requested the plaintiff to care for the injured man, and told him that the company 
would repay him. é/d, that in such an emergency the conductor had oe to 
bind the company, whose duty it was to provide the sufferer with shelter and medical 
attendance. Ross, J., dissents. Toledo St. L. & K.C. R. Co. v. Mylott, 33 N. E. Rep. 
135 (ind. App. Ct.). 

his case goes rather farther than most of the cases which precede it, in allowing an 
inferior official to bind the company in an emergency. Quere, would the brakeman or 
fireman be held to have this implied power? Tee a collection of authorities on this 
point, see Am. and Eng. Encyc. of Law, vol. i. p. 365, note, under the heading “ Agency.” 

AGENCY — UNDISCLOSED PRINCIPAL— AGENT ACTING IN CONTRAVENTION TO 
HIs SECRET INSTRUCTIONS. — H, proprietor of a beer-house, sold out his business to 
the defendants, a firm of brewers, who retained H in charge of the business, leaving 
his name on the sign, and taking out the license in his name. In the terms of the agree- 
ment it was expressly stipulated that H should obtain cigars for the house from the 
defendants. Notwithstanding this, H purchased cigars from the plaintiff, who knew 
nothing of the transfer of the business, and gave credit to H alone. On discovering 
that H was not the real owner of the business, plaintiff brought action against the de- 
fendants for the value of the goods furnished. Aé/d, that the defendants, being the real 
principals, were liable for all acts of their agent within the authority usually confided to 
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an agent of that character, notwithstanding secret limitations as between principal and 
agent. Watteau v. Fenwick, [1893] 1 Q. B. 346 (Eng.). 

If the case can be supported it must be on the broad ground that one who intrusts 
the management of his business to another, remaining himself in the background, should 
be held responsible for the acts of his manager done in the conduct of the business. - 
The court rely on Edmunds v. Bushell, L. R. 1 Q. B. 97, which, however, does not go 
quite the full length of the present case, and seem to have overlooked the case of 
Miles v. MclIlwraith, 8 App. Cas. 120, where the court decided that an undisclosed 
principal was not liable on a contract of his general agents who acted in excess of their 
authority, because there was no evidence to show that the third party knew of the 
existence of the agency. .For acriticism of the principal case, see 37 Solicitor’s 
Journal, 280. 

BILLs AND NoTEs — LIABILITY OF MAKER— ALTERATION BY FILLING VACANT 
Spaces. — Defendant made a note, the material part of which was as follows: “I pro- 
mise to pay to the order of Camp & Ames one hundred dollars at — Value received.” 
After its execution by defendant, this note was altered by inserting the words “or 
bearer” in a vacant space which defendant had left after the word “ Ames,” and the 
words “ Bank of Summit, Miss.,” after the word “at.” There was nothing on the face 
of the note, as altered, to raise suspicion; and plaintiffs were dona-fide purchasers for 
value. e/d, that plaintiffs could not recover on this note. Simmons v. Atkinson & 
Lampton Co., 12 So. Rep. 263 (Miss.). 

This is a case of first impression in Mississippi. The authorities on this point are 
sharply divided. The most satisfactory ground on which to explain the decisions 
opposed to the principal case is that the maker was negligent in leaving such spaces, 
and “cannot complain of his own default against a person who was misled by that 
default, without any fault of hisown.” Cleasby, B., in Halifax Union v. Wheelwright, 
L. R. 10 Ex. 183, at 192. In view of the stress which the courts have always laid on 
the desirability of making negotiable paper circulate as freely as possible, it seems emi- 
. nently proper to hold the maker liable in a case of this sort ; and although there is room 
for difference of opinion as to what sort of space it is negligent to leave vacant, we 
submit that the Mississippi court and the courts which it follows go too far when they 
hold that “it cannot be negligence to do that which can injure no one unless some one 
else shall commit afelony.” Holmesv. Trumper, 22 Mich. 427, and Greenfield Bank v. 
Stowell, 123, Mass. 196, are in accord with the principal case; Young v. Grote, 4 Bing. 
253; Yocum v. Smith, 63 Ill. 321, are contra. 

BILLs AND NoTES— TIME OF MATURITY OF A DEMAND NOTE— INTEREST. — A 

promissory note was given payable on demand, after date, with interest after maturity. 
Held, that interest ran from demand. Durand and Grant, JJ., dissented, and maintained 
that a demand note was due at once, and interest ran from date of the note. They con- 
tended that it was illogical to say that a note matured at one time for the Statute of 
Limitations, and at another time for purposes of drawing interest. Myev. King’s Estate, 
54 N. W. Rep. 178 (Mich.). 
. The case seems in accordance with the weight of authority. Tiedeman on Commer- 
cial Paper, § 310, p. 540, and cases there cited. It is usually held in this country that 
the Statute of Limitations runs from date of the note, De Lavallettev. Wendt, 75 N.Y. 
579; and for purposes of negotiation a demand note becomes overdue after a reason- 
able time from issue. Ranger v. Cary, 1 Met. 369; Poorman v. Mills, 39 Cal. 345. 

ConFLict or Laws —ForEIGN ASSIGNMENT OF PROPERTY WITHIN THE STATE. 
— The insolvency laws of Idaho forbid preferences, but those of Utah do not. L, in 
Utah, made an assignment to plaintiff, with preferences, of personal property situated 
in Idaho. He/d (reversing the decision of the Territorial Court of Idaho; see 23 Pac. 
Rep. 922), that Idaho was bound by interstate comity to recognize the assignment as 
valid, as against the claim of a citizen of Minnesota who attempted to set up the Idaho 
statute. Barnett v. Kinney, 13 Sup. Ct. Rep. 403. 

This case is in accord with the language of some recent decisions, but goes farther 
than the actual point decided in most of them. The assignment here would be univer- 
sally held bad as against a citizen of Idaho; the rule of comity never prevents a State 
from protecting its own citizens. It would be held good as against a citizen of Utah; 
a State usually recognizes the insolvency laws of a sister State as against the citizens 
of the latter. See Wharton on Conflict of Laws, § 371. As to the present case, when 
the creditor setting up the Idaho statute is a citizen neither of Idaho nor Utah, there 
is little actual authority. The decision is sensible. ; 

CONSTITUTIONAL LAW — MUNICIPAL IMPROVEMENTS — TAXATION —ASSESSMENT 
OF BETTERMENTS. — City of Norfolk took under condemnation proceedings for a street 
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improvement a strip of defendant’s land, and paid $1,200 as compensation both for the 
land taken and for the damage beyond the benefits received to the residue. Then the 
city assessed the abutting land for the betterments. ¢/d, that under the State Con- 
stitution, art. 10, § 1, declaring that “ taxation, whether imposed by the State, county, or 
corporate bodies, shall be equal and uniform,” and that “no one species of property 
shall be taxed higher than any other species of equal value,” the assessment was 
invalid. City of Norfolk v. Chamberlain, 16 S. E. Rep. 730. 

In an elaborate discussion, the court, on grounds of logic and justice, strongly dis- 

approve of People v. Mayor &c. of Brooklyn, 4 N. Y. 419, the leading case allowing, in 
ence of constitutional restraint, local assessments for public improvements. That 
case puts the whole burden on the abutters as the beneficiaries, while at the same 
time it acknowledges there is a public benefit. The main case is rested on the 
explicit provisions of the Constitution. Several States with similar provisions allow 
local assessment on the ground that the Constitution only applies to a general tax. 
Emery v. San Francisco Gas Co., 28 Cal. 345; Dillon, Munic. Corp. §§ 752-761. 

The case might have been decided on its special facts. The city ordinance was not 
complied with (pp. 774-8), and the tax was not assessed on any system of proportion 
among the abutters (p. 731). 

CONSTITUTIONAL LAW— RIGHT OF AGENTS OF THE GOVERNMENT TO PLEAD 
STATUTE oF LimITATIONS— DocTRINE OF UNITED STATEs v. LEE. — Plaintiff 
brought ejectment against officers of the United States army for land occupied by 
them as a military post of the United States. Aé/d (Field, J., dissenting), that de- 
fendants could plead the Statute of Limitations in virtue of possession by the United 
States for the statutory period. Stanley v. Schwalby, 13 Sup. Ct. Rep. 418. 

The decision of this case follows as a practical corollary from the rule of United 
States v. Lee, 106 U. S. 196; but it involves serious technical difficulties. It was there 
held, with four justices dissenting, that although the United States could not be di- 
rectly sued without its own consent, yet an action of ejectment would lie against its 
agents for land of which they had the mere custody, Theagents, both there and in the 
case at bar, had not such possession as on ordinary principles would have rendered them 
liable to ejectment ; they had no estate in the land whatever, and could have pleaded that 
they were not tenants to the freehold if their principal had been a private person. The 
object of the decision in United States v. Lee was to minimize the injustice of the 
admitted rule exempting the sovereign from suit. It was not meant, however, to put 
the United States in a worse position than an ordinary principal; so that the present 
decision was a necessity. But it is very difficult to explain how a defendant, who 
claims no title whatever in himself, could support the plea of the Statute of Limita- 
tions, as is here permitted. The court admit that in effect it is the United States that 
sets up the statute, and accordingly also hold (a point on which there is little direct 
authority) that the sovereign, though not bound by the statute, may plead it. They 
intimate that this might even be true although no action could have been brought 
against the sovereign. Sed guere ; see Wood on Limitations, § 53. 

CONSTRUCTION OF STATUTE— SUNDAY LAw — SALE OF NEWSPAPERS. — Hé/d, 
that the sale of newpapers on Sunday cannot be justified as a work of “charity” or 
“ necessity ” under the Act of April 22, 1794, nor under the provision therein enumerat- 
ing, as things that may be done, the preparation of food, landing of passengers by 
watermen, removal of persons with their families, delivery of milk or other necessaries. 
Commonwealth v. Matthews, 25 Atl. Rep. 548 (Penn.). . 

This decision must be regarded as technically correct; but there may well be a feel- 
ing that the Pennsylvania court would not have been altogether unwarranted in declar- 
ing Sunday newspapers to be “ works of necessity.” " 

CoNnTRACT— OFFER OF REWARD. — The proprietors of a patent medicine offered a 
reward of £100 to any one whoshould contract the influenza after using the medicine 
according to directions. Hé/d, that there was a valid contract between the company 
and a person who fulfilled all the conditions, with knowledge of the offer. Cardzll v. 
The Carbolic Smoke Bail Co., [1893] 1 Q. B. D. 256; 6 Harv. Law. Rev. 157. This 
affirms the decision of Hawkins, J., in (1892), 2 Q. B. 484. 

It is a pity that the court did not deal more thoroughly with the question as to 
whether there was a request on the part of the company, as this is really the point on 
which the decision hinges. 

ConTRAcTs — CONTINUING OFFER — RIGHT TO REVOKE. — Plaintiff ordered of 
defendant all the wheels that he should need during the season. The latter accepted 
this, and filled certain orders at the specified prices, but refused to fill other orders. 
Held, that the acceptance of the order was merely an offer to furnish the goods, but, 
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after this had been acted upon by plaintiff, and defendant had had the benefit of a 
sale, the entire contract was binding. Cooper et al. v. Lansing Wheel Co., 54 N. W. 
Rep. 39 (Mich.). 

Tt ee cchtnd shat this decision goes too far. There is a continuing offer and, 
when an order is sent in, the offer is accepted fro ¢anto ; so defendant should have 
been compelled to furnish the goods ordered before notice of revocation. Theright to 
revoke should not be taken away, as the offer has never been accepted én toto. Rail- 
way v. Withans, L. R. 9 C. P. 16, is cited as upholding the court’s view; but it only 
decides that by an order the offer is accepted to the extent of the order. 

ConTRACTS — CORPORATIONS. — He/d, that when extra work is done by a building 
contractor for a corporation, with knowledge of a majority of the directors, and upon 
the assurance of one of them that the company will pay for it, and upon the after 
assurance that there had been a meeting at which the company had agreed to pay, 
this is sufficient, regardless of whether the director had any authority to make su 
assurance, or even whether he told the truth about the meeting, to raise an obligation 
on the part of the company to Pay for such work as it receives the benefit of. Zryon 
v. White & Corbin Co., 25 Atl. Rep. 713 (Conn.). 

The action here was for work and materials, and there can be no doubt that on the 
principles of quasi-contract the decision is correct. The plaintiff acted in good faith, 
and not as a volunteer or officious stranger. 

ConTRACTS— PuBLiIc PoLicy — ProcurinG TEesTIMony. — A debtor sold all his 
property, and left the country. Defendants, who were creditors, offered plaintiff one 

uarter of all they recovered, if he would procure affidavits and testimony from the 
p = and two other witnesses that no consideration was paid for the property, and 
that the purchaser knew of debtor’s insolvency. ée/d, such an agreement is illegal, as 
it — = a of perjury, and is against public policy. Goodrich v. Tenney, 
N. E. Rep. 44 (IIL). 
ae similar decisions declaring contracts to procure testimony void, as against 
public policy, see 67 Ill. 256; 48 Cal. 369. 

CRIMINAL Law—ConsPIRACY— RESTRAINT OF ‘TRADE. — Retail coal-dealers 
formed an association to fix prices of coal in Lockport. According to their by-laws, 
a vote of the members determined prices. Those actually adopted were reasonable. 
One dealer in Lockport would not join the association, whereupon the organization 
gave notice to the wholesale dealers, who then refused to sell him coal. Held, the 
members of the association were guilty of a conspiracy to do acts injurious to trade. 
People v. Sheldon, 21 N. Y. Sup. 857. 

By an early New York statute a conspiracy “to commit any act injurious , . . to trade 
or commerce” is a misdemeanor. The court speak as though the attempt to fix prices 
were the offence. By such a construction of the statute, mere contracts in restraint of 
trade, instead of being simply unenforceable, would furnish grounds for an indictment, 
and a most radical doctrine would take the place of the common-lawrule. Mogul S. S. 
Co. v. McGregor, (1891) App. Cas. 45-47. But if the statute be merely declaratory of 
the common law, the combination to fix prices at which members would sell coal would 
not be illegal, but the attempt to prevent the wholesale dealers from selling to any ex- 
cept members would constitute a conspiracy. Erle on Trades Unions, pp. 35-42; 
Pishop, Crim. L., § 233. In Com. v. Hunt, 4 Met. 111, Chief-Justice Shaw in an able 
opinion seems to reach an opposite result. It is submitted, however, that Chief-Justice 
Savage, in People v. Fisher, 24 Wend. 9, which the principal case follows, states the 
sound doctrine: “If the defendants cannot make coarse boots for less than one dollar 
per pair, let them refuse to do so; but let them not, directly or indirectly, undertake to 
say that others shall not do the work for less.” 

CRIMINAL LAW — INTERSTATE EXTRADITION — POWER TO TRY FOR DIFFERENT 
CRIME. — Persons brought into one State from another by extradition proceedings, to 
answer a charge of one crime, may be tried on an indictment for a different crime. Com- 
monwealthv. Wright, 33 N. E. Rep. 82 (Mass.). 

This same point has been recently decided in the same way by the Georgia court, in 
Lascelles v. State, 16 So. E. Rep. 945. Both the Massachusetts court and the Georgia 
court cite People v. Cross, 32 N.E. Rep. 246 (N. Y.), and treat the question as the New 
York court treated it. See 6 Harv. Law Rev. 320. 

CRIMINAL Law— POWER OF THE JuRY.— The jury are not the judges of the law 
applicable to a criminal case, but must accept that laid down by the court. Stas v. 
— 25 Atl. Rep. 964 (Vt.). 

e court had to overrule an earlier case, State v. Croteau, 23 Vt. 14, to adopt this 
commonly accepted doctrine. 3 Greenleaf, Ev. § 179. 
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Equiry—CovEeNANT BY LEssOR SPECIFIC PERFORMANCE — INJUNCTION. — 
The defendant lessors covenanted with the plaintiff lessee of a flat to provide a porter 
resident in the building, to be constantly in attendance in person or by some trust- 
worthy assistant. The lessors appointed a cook to reside on the premises, and per- 
mitted him to carry on his business as cook at another place, and delegate his duties as 
porter to boys and charwomen. The plaintiff prayed for (1) an injunction to restrain 
defendant from employing as a porter any person who was not resident and constantly 
in attendance, and able and willing to act as the servant of the plaintiff according to the 
agreement; (2) specific performance of the agreement to appoint a resident porter 
according to the terms of the covenant; (3) damages. Held, by the Court of Appeal 
(reversing the decision of A. L. Smith, J., who granted an injunction and a decree of 
specific performance in the terms of the plaintiff’s prayer), that specific performance 
could not be decreed because the execution of such a contract would require a constant 
superintendence by the court ; and that what the court could not do affirmatively and 
directly by a decree it could not do negatively and indirectly by injunction. Held 
further by Kay, L. J., that damages were an adequate remedy. Ryan v. Mutual Ton- 
tine Westminster Chambers Association, [1893] 1 Ch. 116 (Eng.). 

A report of this case as it was decided by A. L. Smith, J., and a criticism of the 
decision in accordance with the conclusion here arrived at, will be found among the 
Recent Cases in 6 Harv. Law Rev. p. 157. 

INSURANCE — CONDITIONS OF FORFEITURE. — By the terms of a fire insurance 
policy taken out by a mortgagor, it was to become void “ immediately upon the passing 
or entry of a decree of foreclosure or upon a sale under a deed of trust.” The mortgage 
gave a power of sale to B as ——- the mortgagees, and he sold the property 

ore the fire. The proceeding was, however, in law only an unaccepted proposition 
for a purchase, and no title passed to the vendees till it was confirmed by the court 
after the fire. He/d, the policy was not forfeited. The conditions were meant to pro- 
vide that the insurance should cease to be effective only when the title of the insured 
came toanend. Hanover Ins. Co. v. Brown, 25 M. E. Rep. 989 (Md.). 

INSURANCE — SURRENDER OF POLICY UNDER MISTAKE OF Fact.—A held an 
insurance policy for $6,000 on B’s life. To avoid paying the large premiums, he sur- 
rendered the policy, and in return got a paid-up one for $2,500. At the time, B was 
really dead, though A and the company supposed him alive. He/d, as both parties 
acted under a mistake of fact, — will reinstate the $6,000 policy upon surrender 
of the paid-up one. Riegel v. Am. Life Ins. Co., 25 Atl. Rep. 1070 (Pa.). 

The court say, “ In many of the cases, prominence is given to failure of considera- 
tion resulting from mutual mistake or ignorance of material facts; but entire failure of 
consideration is not an essential ingredient in any case.” This is certainly true. In 
the case of money paid where the consideration has failed, money paid under a mistake 
of fact, and in a case like the present, the defendant has something which in justice be- 
longs to the plaintiff. Sometimes the plaintiff may be made good by an action at law 
for money had and received, and sometimes, as in the principal case, an obligation will 
have to be reinstated in acourt of chancery. But always the remedy is purely equitable 
in spirit, and the object is restitution. 

JURISDICTION — ILLEGAL SENTENCE — HaBEaAs Corpus. — A defendant in a crim- 
inal case was convicted of a crime, the maximum punishment for which was two years’ 
imprisonment. The judge by mistake sentenced defendant to five years’ imprisonment. 
Held, that the judgment was not merely erroneous, but void, and a writ of Aadeas corpus 
should be granted. Zx parte Cox, 32 Pac. Rep. 197 (Idaho). 

The court say that jurisdiction includes, not only power over the person and subject- 
matter, but also authority to render the particular judgment given; and so here, as the 
sentence was unauthorized, and the judgment was entire and indivisible, the jurisdic- 
tion completely failed. This appears to be the more modern, though not universal, doc- 
trine. See Black, Judgments, § 258. 

MORTGAGE — COMPENSATION OF MORTGAGEE FOR SERVICES PERFORMED AS 
SOLICITOR IN FORECLOSURE SUIT AND SALE. — Hé/d, in analogy to the cases of 
solicitor-trustees, that a mortgagee who is also a solicitor cannot claim compensation 
for legal services performed by him in the foreclosure of the mortgage, but only for his 
actual costs out of pocket. Hée/d, however, that if the services are preformed by a firm 
of which the mortgagee is partner, the other partner, who is not a mortgagee, is entitled 
to a fractional part of the sum found to be the value of the services, in the ratio in 
which he shares in the firm profits. Jn re Donaldson, 27 Ch. D. 544; and Cradock v. 
Piper, Mac. & G. 664, disapproved. Jn re Doody; Fisherv. Doody; Hibbert v. Lloyd, 
[1893] 1 Ch. 129 (Eng.). 
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PuBLIC OFFICER — PAYMENT OF SALARY TO DE Facto OFFICER — DISCHARGE 
OF OBLIGATION TO OFFICER DE JuRE.—A and B were opposing candidates for 
county treasurer. The return of the board of canvassers was in favor of A. B con- 
tested the election, and, the county court deciding in his favor, entered into and dis- 
charged the duties of the office. A appealed to the district court; and after nearly 
twenty-two months the decision of the county court was reversed, and A took posses- 
sion of the office. At the end of A’s term he refused to pay over to his successor a sum 
of money which he claimed was due him as salary while the office was held by B, and 
which the county had paid to B while he was in possession of the office. Upon an 
application for a writ of mandamus to compel A to pay over the money, 4e/d that the 
county discharged its liability by paying the salary to B, the de facto officer, and A had 
no claim upon the county for the money. State ex rel. Greeley County v. Milne, 54 
N. W. Rep. 521. 

The case is in accordance with the weight of authority, although it may well be ques- 
tioned if it is right in principle. See, contra, Andrews v. Portland,74 Me. 484; s. c. 10 
Am. St. Rep. 280, at 284, where the cases are collected and discussed in anote. Cases 
are also collected in 19 Am. & Eng. Ency. of Law, 532. 

REAL PROPERTY— ADDITIONAL BURDEN— RIGHTS OF ABUTTING OWNERS. — 
Held, that building and operating a steam railroad in the streets of the city of St. Louis 
under authority from the city, was not such a perversion of the highway from its original 
purposes as to render the railway company liable in damages to the abutting owners for 
68 burden imposed. Henry Ganes & Sons Manuf. Co.v. Ry. 20S. W. Rep. 

(Mo.). 

This agrees with earlier cases in Missouri, but the weight of authority is contra. 
Lewis, Eminent Domain, § 115, and note. 

REAL PROPERTY — DEDICATION — ACCEPTANCE. — Where a strip of land had been 
platted and laid out as a highway, 4e/d, that four years’ use by the public was sufficient 
to constitute an acceptance, and make the dedication complete. Los Angeles Cemetery 
Ass'n v. City of Los Angeles, 32 Pac. Rep. 240 (Cal.). 

There is very little authority in this country as to whether use fora time less than 
the period of prescription will constitute an acceptance. The weight of authority seems 
to be with this case. 

REAL PROPERTY — STATUTE OF FRAUDS— INTEREST IN LAND. — A sale of grow- 
ing trees to be felled and removed by the vendee is a contract concerning land within 
the provisions of the Statute of Frauds. Hieth v. Graham, 33 N. E. Rep. 90 (Ohio). 

The case is one of first impression in Ohio ; the authorities are somewhat in conflict, 
and the subject has been confused by the case of Marshall v. Green, 1 C. P. D. 35, 
which the learned judge criticises. The decision seems sound. 

REAL PROPERTY — TRESPASS ON A HIGHWAY— RIGHTS OF THE OWNER OF THE 
Fer. — The defendant was the owner of a grouse moor crossed by a highway, the soil of 
which was vested in him. On the occasion of a grouse drive upon this moor, the plain- 
tiff went upon the highway, not for the purpose of using it as a highway, but solely for 
the purpose of using it to interfere with the defendant’s enjoyment of his right of shoot- 
ing, by preventing the grouse from flying towards the butts occupied by the shooters. 
The defendant’s keepers having forcibly prevented the plaintiff from such interference, 
he brought an action for assault against the defendant, in which the defendant justified 
on the ground that the plaintiff was a trespasser upon his land on the occasion in ques- 
tion, and by way of counter-claim asked for damages and a declaration of his rights. 
eld, that, inasmuch as the plaintiff was upon the highway for purposes other than 
its use as a highway, he was a trespasser, and that verdict should be entered for the 
defendant on his justification, and for nominal damages on his counter-claim. Held 
further, Lord Esher, M. R., dissenting, that the court ought to make a declaration of the 
eer rights to the above effect. Harrison v. Duke of Rutland et al., [1893] 1 

. B. 142 (Eng.). 
° This quiden was in the Court of Appeal, and was in reversal of the judgment of 
the Lord Chief Justice. The result seems as correct as it is picturesque. Cole v. Drew 
et uxor, 44 Vt. 49; Wellman v. Dickey, 78 Me. 29. 

STATUTE OF FRAUDS— SUFFICIENCY OF A RECITAL IN A WILL AS A MEMO- 
RANDUM.—A, being a member of a partnership firm consisting of A, B, and C, 
verbally agreed with B and C to guarantee them against loss in respect of an existing 
debt due the partnership from his son. A died, having by his will given a share of his 
estate to his son’s wife and children; and, after referring to his son’s indebtedness to 
the firm, and stating that he had guaranteed the firm against loss in respect of the debt, 
he directed that the amount of the debt should be brought into hotchpot in ascertaining 
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the share given by his will. By a codicil he “confirmed the guarantee mentioned in his 
will.” He/d, that although the mention of the guarantee in the will should be construed 
as made only for the purpose of explaining the directions which the testator was about to 
ive, any writing embodying the terms of the agreement, and signed by the person to 
charged, was sufficient ” to satisfy the Statute of Frauds, since the object of the statute 
was merely to require written evidence signed by the party to be charged. J re Hoyle ; 
Hoyle v. Hoyle, [1893] 1 Ch. 84 (Eng.). 

This case is clearly in accord with the trend of authorities. Browne on the Statute 
of Frauds, §§ 346 and 354a. 

Torts — NEGLIGENCE — PROXIMATE CAusE. —Through defendant’s negligence in 
permitting an opening in a bridge to remain open, a child fell into a canal, and the 
father in an effort to rescue it was drowned, together with the child. /e/d, that the 
death of both must be attributed to the negligence of defendants. Gibney v. State, 33 
N. E. Rep. 142 (N. Y.). 

The contention here was that the causal connection between defendant’s negligence 
and the death of the father was broken by his own act. It seems perfectly clear, how- 
ever, that such an act is as purely instinctive as one of self-preservation ; consequently, 
there is no conscious act intervening to break the chain of causes. The Balloon Case 
(Guille v. Swan), 19 Johns. 381, and Thomas v. Winchester, 6 N. Y. 397, are cited as 
supporting the conclusion of the court; but in both of those cases the intervening 
agents were acting consciously. 

TRusts— FOLLOWING Trust FunpDs. — An administratrix applied a portion of the 
funds of the intestate estate in part payment of the price of land, which had previously 
been conveyed to her on her own credit and for her own benefit. Ae/d, that there was 
not a resulting trust of the land in favor of the estate, since the funds of the estate 
formed no part of the original consideration for the conveyance, and such a trust can 
(Wash) at all, only at the time the title vests. Bowen v. Hughes, 32 Pac. Rep. 98 

ash. 

The decision is certainly correct, but the reasoning, it is submitted, is not satisfac- 
tory. The doctrine of resulting trust would seem to have no application, since it is a 
case, not of payment of the purchase-money by a third party, but of a misappropriation 
of funds by the purchaser. The case is, therefore, one of following trust property. 
The true ratio decidendi would seem to be that, as the title to the land had already vested 
in the administratrix, the real product of the missappropriated trust-funds was, not the 
land, but the claim of the vendor against the administratrix for the purchase-money ; and 
the plaintiff, instead of seeking to obtain the land, should have proceeded against the 
administratrix on the aforesaid claim, which equity would keep alive for his benefit. 

TRUSTS — VOLUNTARY RELEASE — CONSIDERATION. — A, by writing, consented to 
the remission of 50,000 francs from the indebtedness of his daughter B to him. He 
also informed A that he had transferred to her account on his books the sum of $14,000 
(for which he was indebted to his deceased wife), in accordance with his deceased wife’s 
last wishes. B was to hold this as trustee for her sister C. Ae/d, that the transfer 
to B was supported by a valuable consideration, #. ¢., the indebtedness to the wife, and 
that the trust in favor of C was validly created; that the release of the daughter’s 
indebtedness was invalid, not being supported by any consideration. Landon v. Hutton, 
25 Atl. Rep. 953 (N. J.). 

The decision of the court would seem to be correct. According to the wishes of the 
wife, A was equitably bound to pay the amount of his indebtedness to C. When he 
made B trustee for C, he made himself B’s debtor, and B trustee of the debt for the 
benefit of C. The court, without any particular justification, set forth the doctrine that 
a meritorious consideration did not exist to support the trust. This was scarcely neces- 
sary when they had already declared it valid on another ground. 

WILLs — CONSTRUCTION — CONFLICTING DevIsEs. — Testator devised a tract of 
land to A in fee, and by a later clause of the same will devised the same tract to B in 
fee. He/d, that as it was evident from the facts of the case that the conflict was due 
to a mistake in description rather than to any intention on the part of the testator that 
the second clause should supersede the first, A and B should take the land as tenants 
in common. Day al.v. Wallace, 33 N. E. Rep. 185 (Iil.). 

This is a case of first impression in Illinois; and the court, recognizing that the 
authorities are divided, has adopted Lord Brougham’s suggestion in Sherrat v. Bentley, 
2 M.& K. 149, at p. 165, which is approved in 1 Redf. Wills, 443, and 1 Jarm. Wills, 476. 
It is held in some jurisdictions that such devises as these are hopelessly repugnant, 
and that the second devise must therefore revoke the first. See Hollins v. Coonan, 
9 Gill. 62; Covert v. Sebern, 35 N. W. Rep. 636 (Ia). 
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REVIEWS. 


GENERAL DIGEST OF THE UNITED States ANNUAL, Vol. VII. One 
volume, pp. 2,334, liv. Prepared and ae by the Lawyers’ 
Co-operative Publishing Co., Rochester, N. Y. 1892. , 

The feature of this digest is the care and scholarship of its statement 
of cases. There it does not incorporate or boil down head-notes, but 
states clearly and concisely the meat of the case. Another point in its 
favor is the table of contents of the topic placed at the head of each 
extensive topic. In print and paging it is fair, but only fair, while its 
cross-references are numerous. 

Even after allowing for the facts that the American Digest, comparison 
with which is natural, probably subdivides and elaborates more, and that 
our digest economizes space by its manner of stating cases, it is still 
difficult to see why, when their material and purposes are the same, the 
latter should cover only one third as many pages. j.c 


Lawyers’ Reports, ANNOTATED, Book XVI., with full Annotation by 
Burdett A. Rich and Henry P. Farnham. One volume, pp. g11. 
es, N. Y. The Lawyers’ Co-operative Publishing Company. 
1892. 

What Smith’s Leading Cases did for the reports at large, this work 
attempts to do for the current reports, collecting and annotating the 
leading cases of each quarter of the judicial year. Its value must vary 
directly with the ability of the annotators. Judging from that in the 
past the book is valuable. 

In print, paper, and binding the work is fair. It concludes with a 
résumé of the law made during the past quarter, and with a sufficiently 
extensive general index. j.c. 


A TREATISE ON WiLLs. By Thomas Jarman, . Fifth edition, by 
Leopold George Gordon Robbins, Esq. Sixth American edition, 
by Melville M. Bigelow, Ph. D. Two volumes. Boston. Little, 
Brown & Co. 1893. 

Little more need be said of this the latest edition after saying that it 
is the standard treatise on wills, brought down to date in a manner fully 
equal to that of its predecessors. 

Chiefly noticeable in the English editor’s work is the effect of the Wills 
Act, that statute having made it necessary to largely cut parts of the 
original work, and replace them with decisions since the Act. The 
elaborate notes of the American editor are suggestive, and quite in 
keeping with his usual good work. To the appendix have been added 
suggestions as to the preparation of wills intended to operate abroad. 

The volume is one of the first law books to be protected by interna- 
tional copyright. G. R. P. 
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